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PROPOSED ESTABLISHMENT OF COMMITTEE ON 
ADMINISTRATIVE PROCEDURE AND PRACTICE 


TUESDAY, MAY 22, 1956 


House or REPRESENTATIVES, 
CoMMITTEE ON RULEs, 
Washington, D.C. 

The committee met at 10 a. m., Hon. Richard Bolling (chairman of 
the subcommittee) presiding. 

Present: Messrs. Bolling, Smith, and Latham. 

Mr. Botirne. The subcommittee will be in order. 

The purpose of the hearing today, tomorrow, and the next day, is 
to hear the testimony of the representatives of the American Bar As- 
sociation on House Resolution 462, which was introduced by the 
chairman of the full Committee on Rules, Judge Howard Smith. 

At the conclusion of the hearings this week the committee plans to 
furnish copies of the testimony to each of the chairmen of standing 
committees of the House and to the vice chairman, a Member of the 
House, of the Joint Committee on Atomic Energy, with the request 
that they furnish us their written comments. 

After studying the replies and the testimony, the subcommittee will 
decide on further proceedings. 

(The resolution referred to above is as follows :) 


{H. Res. 462, 84th Cong., Ist sess. } 
RESOLUTION 


Resolved, That clause 1 of rule X of the Rules of the House of Representatives 
is amended by inserting, after “the following standing committees:”, the fol- 
lowing: 

“(a) Committee on Administrative Procedure and Practice, to consist of 
members.”’, and subsections lettered “(a)” through “(s)” are relettered (b) 
through (t), respectively. 

Sec. 2. Rule XI of the Rules of the House of Representatives is amended by 
inserting, immediately preceding “1. Committee on Agriculture.’’, the following: 

“1. Committee on Administrative Procedure and Practice.” 

“(a) Procedures of administrative agencies. 

“(b) Publication of rules, orders, policies, and information of administrative 
agencies. 

“(ec) Hearing officers of administrative proceedings. 

“(d) Such committee shall have the duty of— 

“(1) studying complaints concerning abuses of administrative authority 
and the exercise of unusual and unexpected powers and the need for legis- 
lative standards to limit the exercise of administrative discretion in areas 
of delegated power ; 

(2) studying the procedures and practices of administrative agencies with 
a view to determining whether such procedures and practices are in accord- 
ance with law, adequately protect public and private rights, avoid undue 
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delay and unnecessary expense, and comport with principles of fair play ; 
and 
“(3) evaluating the effects of laws enacted to regulate procedures of 
administrative agencies. 
“(e) The term ‘administrative agencies’ as used herein includes departments, 
commissions, and independent establishments and offices.” 
Clauses “1” through “29” are renumbered “2” through “30”, respectively. 
Mr. Boutrne. Our first witness is Mr. Rufus G, Poole, chairman of 
the administrative law section of the American Bar Association. 
Mr. Poole, you may a as you wish, either to read your state- 
ment in full or submit the statement for inclusion in full in the record 
and summarize. 


STATEMENT OF RUFUS G. POOLE, CHAIRMAN OF THE SECTION OF 
ADMINISTRATIVE LAW, AMERICAN BAR ASSOCIATION 


Mr. Pooxe. I think, Mr. Chairman, I would prefer to read it. If 
there are any questions as I proceed with the reading, I will be glad 
to be interrupted. 

Mr. Cuarrman. My name is Rufus G. Poole. I am chairman of the 
section of administrative law of the American Bar Association. I 
reside in Washington, D. C., and am actively engaged there in the 
practice of law. I am Spree ag in behalf of the American Bar 
Association to support and urge adoption of House Resolution 462. 

The association at its midwinter meeting in February of this year, 
by resolution of the house of delegates, which I hereby offer for the 
record, called upon the Congress to establish a permanent congres- 
sional committee on administrative procedure at the legislative level: 

Mr. Bouine. It will be accepted without objection. 

(The document referred to is as follows :) 


RESOLUTION ADOPTED BY AMERICAN Bar ASSOCIATION AT MIDWINTER MEETING, 
FEBRUARY 20, 1956 


Resolved, That the American Bar Association believes that there should be 
established within the Congress of the United States a permanent committee on 
administrative procedure, duly authorized and directed, among other responsi- 
bilities— 

(a) To screen and study complaints concerning the procedures of the admin- 
istrative agencies n order to help insure fair play and due process. 

(b) To exercise continuous watchfulness over the Administrative Procedure 
Act and laws of like character, and to examine, appraise, and report on proposed 
legislation which would, directly or indirectly, affect such act and laws or the 
principles they embody, including any proposed departures or exemptions 
therefrom. ’ 

(c) To determine whether the administrative agencies are complying with the 
requirements of the Administrative Procedure Act and laws of like character, 
and with the principles they embody, to the end that public and private rights 
may receive proper protection in accordance with constitutional requirements 
and congressional policies. : 

Further resolved, That the section of administrative law is authorized and 
directed to represent the association in furtherance of the above-stated views. 
_ Mr. Poors. House Resolution 462, which would establish a stand- 
ing committee on administrative procedure and practice with defined 
een is designed to accomplish the general objectives sought 

the association. 

In the first — of my statement I shall discuss some of the reasons 
why the establishment of the proposed committee is critically impor- 
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tant. The latter part of my statement will be devoted to an analysis 
of the jurisdiction pro for such committee. 


IMPORTANCE OF THE ADMINISTRATIVE PROCESS 


A Justice of the Supreme Court recently stated : 


The rise of administrative bodies probably has been the most significant trend 
of the last century and perhaps more values today are affected by their decisions 
than by those of all the courts, review of administrative decisions apart, They 
also have begun to have important consequences on personal rights (cf. United 
States v. Spector, 343 U. S. 169, 72 8S. Ct. 591). They have become a veritable 
fourth branch of the Government, which has deranged our three-branch legal 
theories much as the concept of a fourth dimension unsettles our three-dimen- 
sional thinking. 

Courts have differed in assigning a place to these seemingly necessary bodies 
in our constitutional system. Administrative agencies have been called quasi- 
legislative, quasi-executive, or quasi-judicial, as the occasion required, in order 
to validate their functions within the separation-of-powers scheme of the Consti- 
tution. The mere retreat to the qualifying “quasi” is implicit with confession 
that all recognized classifications have broken down, and “quasi” is a smooth 
eover which we draw over our confusion as we might use a counterpane to conceal 
a disordered bed (Justice Jackson in a dissenting opinion in FTC v. Ruberoid 
Co., 843 U. 8. 470, 487-488). 


RULEMAKING 


Today, some 70 administrative agencies and executive departments 
created by the Congress have been delegated legislative authority— 
the power to make rules which have the force of law. 

The annual volume of their published rules, as shown by the Code 
of Federal Regulations, vastly exceeds the volume of laws enacted by 
the Congress. But in addition to the published rules of the agencies, 
there is a great body of unpublished rules, policy statements, staff 
instructions, and statutory interpretations. ‘These unpublished rules 
represent hidden laws and frequently have a greater impact on per- 
sonal rights than rules which are pabtiehed, 


AGENCY ADJUDICATION 


Some 24 agencies engage in formal case adjudication. There are 
approximately 300 trial examiners in these 24 agencies, who devote 
practically full time to such formal proceedings. An Assistant Attor- 
ney General recently told a committee of Congress: 


There are now between 3 and 4 times the volume of matters coming before 
the administrative agencies than are presented in our Federal courts today, and 
they are of great importance to the country and to the Nation (statement of 
J. Lee Rankin, hearings before House Committee on Appropriations, February 
2, 1956, p. 159). 

ORIGIN OF ADMINISTRATIVE AGENCIES 


Mr. Chairman, more than 40 years ago the distinguished statesman 
and lawyer, Elihu Root, notably described the conditions of our society 
which gave rise to the regulatory agency and marked the beginning 
of our problems in administrative procedure. He said: 


There is one special field of law development which has manifestly become 
inevitable. We are entering upon the creation of a body of administrative law 
quite different in its machinery, its remedies, and its necessary safeguards from 
the old methods of regulation by specific statutes enforced by the courts. As 
any community passes from simple to complex conditions the only way in which 
Government can deal with the increased burdens thrown upon it is by the dele- 
gation of power to be exercised in detail by subordinate agents, subject to the 
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control of general directions prescribed by superior authority. The necessities 
of our situation have already led to an extensive employment of that method. 
The Interstate Commerce Commission, the State public service commission, the 
Federal Trade Commission, the powers of the Federal Reserve Board, the health 
departments of the States, and many other supervisory offices and agencies are 
familiar illustrations. Before these agencies the old doctrine prohibiting the 
delegation of legislative power has virtually retired from the field and given up 
the fight. There will be no withdrawal from these experiments. We shall’ go 
on and we shall expand them, whether we approve theoretically or not, because 
such agencies furnish protection to rights and obstacles to wrongdoing which 
under our new social and industrial conditions cannot be practically accom- 
plished by the old and simple procedure of legislatures and courts as in the last 
generation (S. Doc. 248, 79th Cong., 2d sess., 350 (1946) ). 

The last three decades furnish abundant — to support Mr. Root’s 
prophesy regarding the continued growth of the administrative agency. 
Their creation for the perror of exercising delegated powers has be- 
come an accepted technique in Government. Numerous problems 
calling for governmental action apparently were found to be too com- 
plex and technical for solution by congressional action alone. Dele- 
eng to a regulatory agency was believed necessary. We are not 
nere to question the wisdom of such delegation. But in making such 
delegation, we do maintain that the Congress should not surrender 
its constitutional function of controlling legislative policy. 

In the past it has done this to an alarming degree. One of the sig- 
nificant consequences of government by administrative agency has 
been the shift of legislative power from the Congress to the agency. 
This comes about because Congress enacts incomplete statutes and 
delegates to the agencies, with no appropriate guides, the task of fin- 
ishing the job. We ask that the delegation of authority by Congress 
and its exercise by the administrative agencies be brought more closely 
into harmony with the basic principles of our system of government. 
As Mr. Root stated the problem : 


Yet the powers that are committed to these regulating agencies, and which 
they must have to do their work, carry with them great and dangerous opportu- 
nities of oppression and wrong. If we are to continue a government of limited 
powers these agencies of regulation must themselves be regulated. The limits 
of their power over the citizen must be fixed and determined. The rights of the 
citizen against them must be made plain. A system of administrative law must 
be developed, and that with us is still in its infancy, crude and imperfect (8S. Doc. 
248, 79th Cong., 2d sess., p. 350 (1946) ). 


STANDING HOUSE COMMITTEE NEEDED ON ADMINISTRATIVE PROCEDURE 
AND PRACTICE 


The magnitude and ever-present nature of administrative law 
problems require that a standing committee devote itself exclusively 
to these matters. ; 

These problems stand apart from the substantive law with which 
present standing committees are primarily concerned. 

To deal with them effectively, a high degree of specialized knowl- 
edge and legislative “expertise” is needed. This can be achieved best 
through the establishment of a permanent committee which would 
supply continuity of study and understanding to the problems. 

After becoming familiar with the subject matter, the members of 
the committee would acquire a degree of specialization in the problem. 

It would also be of great importance that the proposed committee 
secure the services and assistance of a skilled staff which had techni- 
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cal competence and a bac und of experience or knowledge in ad- 
ministrative procedure and practice. 

Such a staff would be familiar with pertinent case law, would know 
the manana of statutory language, and should be able to develop new 
techniques for the control of congressional policy in areas of delegated 
authority. We think the remarks of Prof. Bernard Schwartz, con- 
tained in his recent book on American constitutional law, on the need 
for a technical staff to serve standing committees, are particularly apt 
with respect to the problems of administrative law: 

But expertise within the members of the legislative body is alone not enough 
to enable it to deal with the technical problems involved in contemporary legisla- 
tion. No matter how learned individual legislators may be, they must still have 
recourse to the technical assistance of others, if they are to perform their tasks 
adequately. In the past, such assistance has normally been forthcoming from 
those outside the legislature who are interested in having particular measures 
enacted. They have been only too willing to supply the legislator with drafts 
of bills, supported by factual data, statistics, arguments and the like. This 
has been particularly true of Government departments which happen to have 
been interested in securing the passage or defeat of certain laws. 

A legislature which relies wholly upon outside interests, public or private, for 
the technical and other information necessary for the intelligent carrying on 
of its work tends, however, to become wholly dependent upon those interests, so 
far as particular legislation is concerned. Especially is this true with regard 
to reliance upon administrative expertise, for the executive branch has at its 
disposal investigating and research facilities which tend to overwhelm the in- 


dividual legislator beneath the mass of information and statistics produced by 
them. 


The obvious answer to all of this is for the legislature itself to establish its own 
staff agencies to furnish it with the technical information which may be lacking 
to its individual members. “The question of adequate and expert staff,” as one 
Senator has expressed it, “is of vital importance.” Undoubtedly one of the great 
contributing factors to the shift of influence and power from the legislative to 
the executive branch in recent years is the fact that Congress has been generous 
in providing expert and technical personnel for the executive agencies but nig- 
gardly in providing such personnel for itself. 


I turn next, Mr. Chairman, to the jurisdiction proposed for the Com- 
mittee on Administrative Procedure and Practice, and in doing so, I 
shall address myself to the text of House Resolution 462. 

It will be noted first, that under the terms of House Resolution 462, 
the jurisdiction of the proposed committee would fall into two cate- 
gories. First, clauses (a), (b), (c) would confer upon such committee 
a legislative jurisdiction ; ‘that is, Jurisdiction to formulate and report 
out specified laginlation # which related primarily to procedure and prac- 
tice of administrative agencies. Second, clause (d) would confer a 
study and investigatory power upon the committee with respect to cer- 
tain specified matters involying the administrative process. 

I shall discuss each clause separately. 


LEGISLATIVE JURISDICTION OF PROPOSED STANDING COMMITTEE 


Clause (a), Procedures of administrative agencies: Under this clause 
all legislation, messages, petitions, and other matters relating pri- 
marily to procedures of Adentahatrative agencies would be refer ml to 
the proposed committee. To illustrate, under this clause the new com- 
mittee would have been assigned the legislation which became the Ad- 
ministrative Procedure Act of 1946. It would be assigned any amend- 
ment to that act, including amendments to establish exemptions. 
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It is contemplated that it would be assigned any legislation which 

related primarily to administrative procedure and practice and had 
neral application to administrative agencies. Legislation to estab- 

ish an independent Office of Administrative Procedure within the 

executive department of the Government, as proposed by the American 

Bar Association, should be referred to such a committee. 

On the other hand, it would not have jurisdiction over the proce- 
dural features of legislation which was primarily substantive. For 
example, it would not have jurisdiction over a bill to amend the hear- 
ing provisions of the Interstate Commerce Act or a bill to amend the 
hearing provisions of the Federal Trade Commission Act. 

In other words, it is not suggested that the committee be given 
any jurisdiction over the Sedeetrid rovisions contained in substan- 
tive legislation which normally had been referred to other standing 
committees of the House. The authority of the standing committees 
which presently have jurisdiction over the subject matter of the laws 
relating to specific commissions, boards, independent offices, or depart- 
ments would thus continue undisturbed. 

It should be emphasized, too, that the resolution, if adopted, does 
not contemplate that a given piece of legislation be referred to more 
than one committee. Because of the pressure and time limits under 
which the Con works, it is recognized that this would not be 
practicable. However, this committee, with the valuable background 
of knowledge and experience it will have, can give great assistance 
to all other standing committees of the House, and I believe that it 
will frequently be asked for such help, if established. 

The great need for a committee which would have jurisdiction over 
legislation relating to administrative procedure and practice is illus- 
trated by the legislative history of the Administrative Procedure Act 
since its enactment in 1946. ere has been a steady growth of exemp- 
tions from its provisions. These exemptions had their origin in vari- 
ous committees in the Congress. No standing committee of the House 
has had any defined j urintiiction over this act or any exemption to it. 

Consequently no committee has had any interest in defending the 
act against agency sponsored amendments, 

Clause (b), publication of rules, orders, policies and information of 
administrative agencies: Under this clause the proposed committee 
would have jurisdiction over legislation relating primarily to the pub- 
lication of agency rules, orders, policies and information where such 

ublication is incident to rulemaking or case adjudication. The pub- 

ication of agency rules and orders, ete., is an indispensable part of the 
administrative process and legislation which relates primarily to 
such matters, should be referred to the same standing committee which 
has jurisdiction over legislation relating to administrative procedure. 

ere again we should have the jurisdiction of the proposed commit- 
tee restricted as under clause (a) to legislation having general applica- 
tion to administrative agencies. 

Clause (c), hearing officers of administrative proceedings: Under 
this clause, legislation relating primarily to hearing officers would be 
referred to the proposed committee. The problems of the hearing of- 
ficer are intimately related to the problems of administrative pro- 
cedure and practice. Such problems would include appointment, 
tenure, compensation, case assignment, etc. At present, hearing of- 

ficers are governed by section 11 of the Administrative Procedure Act, 
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and, as noted before, the proposed committee would have jurisdiction 
over that act. Again, we would limit the jurisdiction of the committee 
to legislation having general application to administrative agencies. 


STUDY JURISDICTION OF PROPOSED STANDING COMMITTEE 


We come next to the study jurisdiction of the proposed committee. 
These duties are set forth in paragraphs numbered (1), (2), and (3), 
under clause (d). 

George B. Galloway, senior specialist in American Government, 
Library of Congress, stated in a recently published pamphlet that: 

One of the most important functions of a legislature is to inspect and review 
the administration of the laws and the exercise of delegated powers by the execu- 
tive branch of the Government. Political thought in English-speaking countries 
has long assigned this function of oversight to the elected representatives of the 
people (Congress and Parliament, p. 67). 

That this is the view of the Congress is manifested by the Legislative 
Reorganization Act of 1946. Section 136 of that act provides: 

To assist the Congress in appraising the administration of the laws and in 
developing such amendments or related legislation as it may deem necessary, 
each standing committee of the Senate and the House of Representatives shall 
exercise continuous watchfulness of the execution by the administrative agen- 
cies concerned of any laws, the subject matter of which is within the juris- 
diction of such committee; and, for that purpose, shall study all pertinent re- 
ports and data submitted to the Congress by the agencies in the executive 
branch of the Government. 

See also House Rule XI, 26, which incorporates section 136. : 

Clause (d) (1), (2), and (3) of the resolution are within the spirit 
of this rule and would detail the nature of legislative oversight to be 
exercised by the proposed committee. 

I shall comment upon each paragraph of clause (d) separately. 

Clause (d) (1): This paragraph would confer study duties on the 
proposed committee in two related areas: First, with respect to the 
abuse of administrative authority; and second, with respect to the 
need for legislative standards to limit or control the exercise of ad- 
ministrative discretion in areas of delegated power. The commit- 
tee could proceed with its study duties upon complaint or otherwise. 
Unlike its limited jurisdiction over legislation, its study jurisdiction 
would extend to the activities of all administrative agencies where the 
objeet of committee inquiry was abuse of delegated authority, or the 
need for more precise legislative standards. 


COMPLAINTS CONCERNING ABUSES OF ADMINISTRATIVE AUTHORITY 


Addressing myself more specifically to the matter of abuses of ad- 
ministrative authority, clause (d) (1) would provide a means for 
screening complaints from the public concerning substantive rules 
and for channeling information on rulemaking abuses, and making 
recommendations to the Congress. The paragraph would afford the 
aggrieved citizens a continuing en in an orderly way, to 
bring his complaints concerning abuse of administrative authorit 
to the attention of Congress. The few complaints which now reac 
Congress are scattered throughout the entire membership of the 
House and Senate and seldom does an expert group, schooled in the 
complex problems of the administrative process, have an opportunity 
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to analyze the complaints and report on the need for legislative 
relief. 

The duties proposed here for the committee are similar to those 
currently exercised by some standing committees. Mr. Galloway, in 
the pamphlet I referred to a few moments ago, pointed out: 


In recent years a few legislative committees have developed the practice of 
holding periodic or sporadic question-and-review sessions with heads of execu- 
tive agencies under their jurisdiction. These meetings afford an opportunity 
for the review of administrative action, the discussion of constituent com- 
plaints, and the reaching of informal understandings concerning administrative 
policies. 

The need for a legislative process to determine whether agency ac- 
tion comports with congressional policy is heightened by the fact 
that the courts are showing more and more reluctance to review fully 
questions involving the statutory authority of administrative agen- 
cies. See Gray v. Powell (314 U.S. 401). 

Legislative standards in delegation: Moving now to that part of 
clause (d) (1) which would confer upon the proposed committee study 
jurisdiction over the need for more precise legislative standards, it 
should first be noted that government by administrative agency has 
resulted in a loss to the Congress of a substantial part of its con- 
stitutional function of determining legislative policy. In many 
statutes, which delegate legislative authority to administrative agen- 
cies, standards are vague, indefinite, or completely lacking. Where 
this occurs, an unnecessarily broad range of discretionary authority 
is conferred upon the administrative officials entrusted to carry out 
the legislation. 

The results are (a) inability of the citizen to understand the laws 
with which he is expected to comply; (0) difficulty on the part of the 
administrative agency to formulate policy in the public interest; (c) 
determination by the agency of the limits of its own power—fre- 

uently unreviewable; and (d@) inability of the courts to provide satis- 
decane redress. 

Congress frequently lacks the time or knowledge to formulate pre- 
cise standards of delegation when legislative action is taken in emer- 
gency situations. With respect to some legislation, definite standards 
may not be desirable or feasible except in the light of administrative 
experience. In other legislation, even where precise standards have 
been supplied, “unusual and unexpected” powers are sometimes exer- 
cised. If Congress is to perform its constitutional function of de- 
termining legislative policy, there should be— 
periodic re-examination * * * of the standards of delegation and the manner 
in which statutory language has been interpreted in its administrative applica- 
tion. This could take the form of legislative studies of specific fields of law 
enforced by administrative agencies. (Helstad and Boyer, Legislative Con- 
trols of Administrative Rule Making, 41 A. B. A. J. 1048, 1050 (November 1955) ). 

The proposed committee could make such studies in behalf of the 
other standing committees of the House. A study would terminate 
with a report on the need for more precise legislative guides and 
perhaps suggestions of statutory language to supply such guides. 
It is not contemplated that the proposed committee on procedure and 
practice would have authority to initiate or report corrective legisla- 
tion with respect to the “study” jurisdiction conveyed by clause (d). 
Such responsibility would remain with the standing committee which 
had jurisdiction over the subject matter. 
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Clause (d) (2) and (3): Under these paragraphs, the proposed 
committee would evaluate the effects of laws enacted to regulate the 
procedures of administrative agencies. It also would study the pro- 
cedures and practices of administrative agencies with a view to 
determining whether they were in accordance with law, adequately 
protected public and private rights, avoided undue delay and un- 
necessary expense, and comported with principles of fair play. No 
standing committee presently appears to be vested with the pee 
tion to inquire into such matters on an overall basis throughout the 
entire executive branch. 

A surprising number of agencies claim exemption with respect 
to existing statutes governing administrative procedure and practice. 
As a result the citizen whose rights are being affected may not have an 
adequate opportunity to be heard or may otherwise be prejudiced by 
unfair or inadequate rules of practice and procedure. ‘The proposed 
committee would have authority to study such statutes to determine 
whether they needed clarification or other amendment in the light 
of such claimed exemptions. 

The administrative process was justified initially, in part at least, 
because of the speed with which it could operate. Many administra- 
tive proceedings now, however, are time consuming. 

Questions of time, expense, and fairness in administrative proceed- 
ings are matters with which a skilled staff of the committee would be 
conversant so that they might counsel and give advice on the formu- 
lation of legislation with respect to these problems. 

In conclusion, we submit that at the present time there is a serious 
legislative void in congressional committee structure with respect 
to basic legislation which concerns the administrative process as a 
whole throughout our Government. A new standing committeee is 
needed to supply the specialized knowledge necessary to cope with 
problems of agency procedure. 

Mr. Bouiine. Mr. Poole, thank you very much for a very inter- 
esting and informative statement. 

Judge Smith, do you have some questions ? 

Mr. Smiru. How far would this impinge upon the jurisdiction of 
the Government Operations Committee ? 

Mr. Pooix. As | see it, Congressman Smith, it would not impinge 
upon the jurisdiction of that committee. 

It is true at the present time they are looking into the whole question 
of Government information and the reasons which Government agen- 
cies have advanced for not giving information to the public for their 
activities. 

Now, the only information with respect to which we are concerned 
here, is that which is incidental to either rule making or case adjudi- 
cation. 

In other words, it is the type of information that was made neces- 
sary and provided for in the Administrative Procedures Act of 1946 
ent aver which the Committee on the Judiciary had jurisdiction. 

Now, I might answer it more fully in this way, too: As I pointed 
out, this proposed committee is going to have a jurisdiction of two 
types. It is going to have legislative jurisdiction. Now, the legis- 
lative jurisdiction would be jurisdiction over bills, petitions, resolu- 
tions, that related generally to administrative procedure and practice. 
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Now, the commmittee which you have mentioned has no jurisdiction 
over those matters . ane ce 

Secondly, the proposed committee would have a study jurisdiction. 
With respect to the study jurisdiction, I can’t see any impingement 
upon the jurisdiction of that committee. One of the most important 
functions that the proposed committee here would perform would be 
in connection with the need for more precise standards of delegation 
of power to administrative agencies. I don’t know that the Com- 
mittee on Government Operations has ever gone into that area. 

Mr. Smirn. The Committee on Government Operations is a com- 
paratively new committee. At a matter of fact, during the late war, 
there was a lot of trouble with the agencies that were given all this 
broad power under special legislation. I conducted an investigation 
of the executive agencies, at that time, and out of that grew this Gov- 
ernment Operations Committee. In fact, they gave it the jurisdic- 
tion that had been had by this special committee. 

I think that there is a crying need for something in this field of Gov- 
ernment that is getting bigger than the rest of the Government, but 
I am not just sure yet what it is. 

Mr. Botiine (presiding). Mr. Latham—— 

Mr. Laruam. I woul like to congratulate you, Mr. Poole, on a 
statement which reflects a great deal of research and work. It is 
certainly very interesting, as our chairman has said. 

Is it your thought that we have apparently reached the stage where 
legislatures can’t make all the rules and all the laws, and courts can’t 
decide all of the issues, where we must resort to a great extent, to 
administration rulemaking and case deciding? We have apparently 
reached that point; is that your view in the ght of all the complexi- 
ties of today’s environment? 

Mr. Poorer. I would answer that without any hesitation in the af- 
firmative. I think we reached it many years ago and many people 
havent realized it yet. If you really sit down today and study the im- 
pact of administration-made law on the citizen by comparison with 
congressional-made law, you will soon reach the conclusion that prob- 
ably Congress, itself, is having less effect upon a citizen’s life than 
are the is and regulations of the agencies. 

Mr. Laruam. And it has reached the — now where many com- 
petent people are seriously suggesting that the courts, for instance 
are no longer able to handle the trial of traditionall court-handled 
cases, like negligence cases. And so we have amed the point here 
with this proposal where we seek merely to restrain and restrict, some- 
what. We have passed the point where we seek to do more than that 
about this subject. 

Mr. Poors. I don’t think, if I may say so, that the Congress is ap- 
propriately organized to deal realistically with Government, in the 
way it is organized today. 

ou have here some 70 agencies to which you have delegated rule- 
making authority. 

Now, under the Constitution the power to make laws was vested 
in the Congress. It is your responsibility. 

A situation developed years ago, as was pointed out by Elihu Root, 
where you couldn’t follow through and write a complete statute-in 
terms of all its details as to what was necessary in its final applica- 
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tion to the general public, or to the situations which it was intended 
to correct. So you delegated this authority. 

There are two ways in which you can delegate. You can delegate 
carte blanche, or you can state initially that the pore has to be exer- 
cised in a certain way. It has to be exercised only to reach a particu- 
lar result. 

You can lay down standards. 

Now, in many areas, I grant you, that in the first instance it is im- 
possible to do this. You don’t have the necessary information, be- 
cause you are going into new areas where the thinking has not yet 
developed to the point where it is sufficiently clear for the formula- 
tion of standards. 

But, what you have done is to pass the law and more or less forget 
it until a crisis arose, and then have an ad hoc investigation. 

What we are suggesting here is that there be in the first instance, 
experts who can assist Congress in laying down more precise stand- 
ards of delegation. When I say “more precise standards,” I am sim- 
aly asking a tl to assert the constitutional function of fixing 

egislative policy and not permitting that policy to be fixed by the 
agency. 

Now, if you cannot do it at that stage, then there should be a peri- 
odie reexamination of the exercise of granted powers, to determine 
whether or not the manner in which they are being used is in accord- 
ance with congressional policy. You have that right. It is a right 
that is acknowledged by almost everyone who is writing in this field. 
And you haven’t exercised it. You should or the situation will get 
even more out of hand. 

Mr. LatuHam. It certainly has to a great extent at the present time 
and I think you have certainly cee up the problem very well. 

Do you think this would make a substantial improvement in the 
situation? I mean the enactment of this legislation and creation of 
this committee ? 

Mr. Poot. I do. 

I am not going to come up here and say that the American Bar 
Association suggests this as a last answer and that this is a panacea 
for all the evils that I have pointed out and that we can, within 2 or 3 
years from now, expect a complete correction. 

Mr. Laruam. Your thought is that this is a start? 

Mr. Pooxe. It is a start. You must make that start some place. 

One of the appalling things to us is the fact that you have never 
taken the time and the money to develop a technical staff to do some of 
the things that have been done by other legislatures of the world that 
are operating on a democratic basis, but you appropriate all the 
money to the executive branch and its experts. It is true that in the 
field of revenue, you have some experts and you have them in your 
Legislative Reference Service here, but even so you are sadly behind 
what you have done for the executive branch. You are appropriating 
millions and millions of dollars each year to agencies of the Govern- 
ment to employ persons who acquire or already have specialized 
knowledge in various fields. 

Mr. Latuam. I think your observation is very true. 

Since politics is in Government, today, it is very difficult to take 
polities out of Government, I am afraid. They are trying to do it, as 
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you know, in some of the committees on the Hill, but it is difficalt to 
get experts and continue them on forever on a nonpartisan basis, 
because you know politics is a partisan matter, at times. 

Mr. Poore. I am aware of that and I think we all are. Yet just as 
the Joint Committee on Internal Revenue has a staff of nonpartisan 
experts who do not change each time there is a change of administra- 
tion, we would hope that the same would be true of the proposed 
committee. 

Mr, Latruam. It is something I suppose we should all work for. We 
have the example of the Ways and Means Committee which, as you 
point out, has done a good job in keeping experts on. 

Thank you very much. 

Mr. Borurne. Mr. Poole, Judge Smith asked you whether you 
thought the enactment of this resolution would impinge much on the 
jurisdiction of the Government Operations Committee. 

I wonder if you would state on what committees you feel that this— 
on the jurisdiction of what committees you feel that this resolution, 
if enacted, would impinge? 

Mr. Pootz. Yes; I will undertake to answer that. 

The House Rules Manual for the 84th Congress, which Judge Smith 
was so kind to lend me, has been carefully examined and I might 
say, first, that with respect to the defined legislative jurisdiction which 
we would give the proposed committee, it is our judgment that it 
wouldn’t impinge upon the jurisdiction of any committee. 

I want to qualify that, however, in this way: I realize that the type 
of legislation to which I have referred has existed in Congress hereto- 
fore and a committee of Congress has had jurisdiction over it. 

Now, most of this legislation has been referred to the Committee on 
the Judiciary, but an examination of the defined jurisdiction in this 
manual doesn’t give such committee that jurisdiction. 

Now, I would like to comment on whether or not that committee 
should continue to exercise this jurisdiction, we will say, which has 
been accorded to it, simply because there probably wasn’t any other 
committee that had jurisdiction over this type of legislation. 

Mr. Smirn. You’d better step carefully because no committee wants 
anybody interfering with its jurisdiction up here. 

Mr. Poote. Well, I realize that, Congressman, but don’t we have to 
face the issue that if this committee is to have any proposed jurisdic- 
tion in the legislative area, it is going to step on some toes with respect 
to what has been exercised in the past, or we must be talking about a 
type of legislation that has never been introduced heretofore. And we 
are not talking about that. There has been some legislation in this 
area. 

Mr. Botiinc. We would certainly have to grant that. 

Mr. Smrru. Do you propose to take over anything about the ad- 
ministrative functions of the regular departments, where they acted 
under special legislation ? 

Mr. Pootzr. No; we do not. 

Mr. SmirxH. What happens to them? 

Mr. Pootz. They stay with the present committees. 

Mr. Smiru. You are only dealing with independent agencies, then? 

Mr. Poors. I don’t think that I have answered your question fully: 

You are familiar with the Administrative Procedure Act of 1946. 
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That is a law that has general application to all the agencies of the 
Government engaged in rulemaking and case adjudication. 

It is being proposed that legislation of that kind, that is legislation 
which has general application to the agencies and which is not legisla- 
tion that applies only to a specific agency, be turned over to this new 
committee. 

Now, to illustrate, as I have in my main statement: An amendment 
to the Interstate Commerce Act, or the Federal Trade Commission 
Act, would be referred, as heretofore, to the committee that normally 
has jurisdiction over that legislation. Amendments that had to do 
with the powers of the Post Office Department, or the powers of the 
Interior Department, or the Department of Agriculture, would be 
referred to the same committees which have jurisdiction over such 
agencies. 

Mr. Smiru. I am wondering if you are not just taking a bite at the 
cherry. Take for instance the Agricultural Department, and the 
Agricultural Adjustment Administration. They proceed to make a 
whole bushel and a half of regulations about all these farm matters 
having to do with soil conservation and limitations on crops, who can 
raise what and how much, and they are all carried on through admin- 
istrative procedures. Decisions are made by the Administration. 

You don’t touch that? 

Mr. Pootre. They would be touched by a law of general application, 
as for example the Administrative Procedure Act. 

Mr. Smiru. But, this committee you set up won’t touch them. 

Mr. Poote. This committee would touch them if, for example, 
legislation of a general character was introduced, such as the Admin- 
istrative Procedure Act of 1946, regulating their proceedings and 
other proceedings. 

Mr. Smiru. Where the trial examiner would come into that. 

Mr. Poors. That is right. The whole trial examiner problem 
would be handled by this new committee. The question as to what 
powers the trial examiner should exercise and what was required to 
conduct a fair hearing and proceeding. 

Mr. Smiru. It would be pretty hard to pick them out, would it not? 

Mr. Poorer. I don’t think it would be, in the way the committee 
would be set up under the resolution. There will be more laws enacted 
in the future. There are programs coming in this area, from recom- 
mendations of the Hoover Commission, and the American Bar As- 
sociation, and other organizations. Legislation which is of a general 
character and which applies to more than one agency we think should 
be turned over to this committee. 

Now, heretofore that legislation has been handled as I pointed out, 
by the Committee on the Judiciary. It would seem, however that, 
because of the importance of the problem, there ought to be a commit- 
tee on administrative procedure, just as much as there should be a 
Committee on the Judiciary, which is primarily concerned with the 
courts. That is the emphasis we want to give to this new committee. 

Mr. Bouurne. Thank you. 

Are there further questions ? 

Thank you very much, Mr. Poole. 
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STATEMENT OF CODY FOWLER, PAST PRESIDENT, AMERICAN BAR 
ASSOCIATION 


Mr. Botine. Our next witness is Mr. Cody Fowler, a past presi- 
dent of the American Bar Association and I find he was at one time a 
resident of the district which I represent. 

Mr. Fow.er. Mr. Chairman, and members of the committee, my 
name is Cody Fowler. I reside in Tampa, Fla., and I have actively 
practiced law there and in Oklahoma City, Okla., since 1914. I am 
past president and a member of the American College of Trial Law- 
yers, the Hillsborough County Bar Association, and the American 
Bar Association. I am also a member of the Florida State and Dade 
County Bar Associations. I even consider myself as a former con- 
sultant of the legislative branch of the Federal Government. I will 
mention that later. I don’t consider myself much of a consultant— 
since I was privileged to serve as a member of the Task Force on Lega] 
Services ae Procedure of the Second Hoover Commission. 

I appear before this committee in support of House Resolution 462, 
84th Congress, 2d session. This resolution provides for the creation 
of a new standing committee of the House of Representatives to be 
known as the Committee on Administrative Procedure and Practice. 

Under the resolution, there would be referred to the new committee 
all proposed legislation, messages, petitions, memorials, and other 
matters relating to the procedures of Federal administrative agencies ; 
the publication of all rules, orders, policies, and other information 
by Federal administrative agencies ; and matters pertaining to hearing 
officers who conduct administrative proceedings. 

In addition, the proposed new Committee on Administrative Pro- 
cedure and Practice would have the continuing duty of studyin 
complaints concerning the exercise of administrative authority sad 
the procedures and practices of administrative agencies, and with 
evaluating the effects of laws enacted to regulate procedures of Federal 
administrative agencies. 

In the resolution, the term “administrative agencies” is defined so 
as to include, comprehensively, agencies whether located in depart- 
ments, independent commissions, or elsewhere. 

Mr. Chairman, I feel that it is not only desirable for this committee 
to be established, but also that it is absolutely essential if the Congress, 
in the future, is to fulfill the responsibilities with which it is charged 
by our Constitution. 

Why is this so? I will not dwell upon the fact that, particularly 
during the 60-year period between the establishment of the Interstate 
Commerce Commission in 1887 and the Atomic Energy Commission 
in 1946, legislative, executive, and judicial powers were conferred 
epee 70 or more Federal administrative agencies. The development 
of our modern society, giving rise to the need for Government regu- 
lation in new fields, was primarily responsible for this development. 

Although, from the very beginning, there have been instances in 
our Government whereby executive, judicial, and legislative powers 
have been commingled, it was not until the 20th century that we wit- 
nessed the breakdown of the doctrine of separation of powers upon 
which our Government is fundamentally based. All during the 19th 
century it was possible for the Congress as a body, and for individual 
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Congressmen personally, to consider many of the problems which came 
before the National Legislature and to arrive at concrete solutions 
for those problems in the form of legislation. 

But what has happened ? Today, it would be a physical and mental 
impossibility for the Congress as a whole, or for an individual 
Congressman personally, to consider the many detailed problems which 
come before this body, and to formulate legislative solutions for those 
problems. To an ever-increasing extent, therefore, the settled practice 
has developed of drafting very “general legislation in which a broad 
policy of the Congress is set forth, and some existing or new admin- 
istrative agency is charged with the responsibility. of providing a 
concrete solution. 

Only the vaguest standards are normally set forth in this legisla- 
tion for the guidance of these administrative agencies. The result is 
that today over 70 Federal administrative agencies, including 10 
departments, actually formulate and issue laws exceeding in output 
the volume of laws annually adopted by the Congress. F urther, over 
20 Federal agencies now conduct more trials than all those conducted 
by the Federal district courts combined. 

I am not here today to argue against what might be termed the 
administrative process which I have described. It has developed 
simply to meet the needs of society as the result of the practical impos- 
sibility of solving problems through the more traditional means of 
the Congress and of the courts. 

I am here today to join with those who feel that the time has now 
come for careful attention to be given to the direction which the 
administrative process is taking. 

All through the period of development which I have mentioned 
there has been absolutely no central or dominating policy of the Con- 
gress with respect to the form which the administrative process should 

take. Each time a problem has arisen the Congress has simply 
enacted legislation designed to solve that problem, along the lines 
which I have indicated, without any thought as to whether the pro- 
cedure provided is consistent with procedure provided for the solution 
of other legislativ problems. 

Thus we have some Federal agencies created within the executive 
departments; other Federal agencies are so-called independent in 
character. We have department heads serving also as heads of admin- 
istrative agencies, and we have multiple-headed independent agencies. 

Moreover, the procedure followed by these agencies varies greatly. 
The standards which have been laid down to guide them also vary, 
sometimes for no reason at all. Throughout this process the Congress 
has seldom taken a broad view of the situation from the procedural 
standpoint. Legislation resulting in the creation of these Federal 
agencies has been handled by committees of the C ongress organized 
along more or less vertical lines. 

Thus anything involving agriculture is normally handled by the 
Committee on Agriculture ; other matters affecting the Interstate Com- 
merce Commission are handled by the Committee on Interstate and 
Foreign Commerce; the Committee on the Judiciary of the House 
handles a vast hodgepodge of legislation. 

Individual Congressmen serving upon these committees have been 
preoccupied with the subject matter of agriculture, of the Interstate 
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Commerce Commission, and of other special problems, and have never 
been free to view the legislation coming before them from the stand- 
point of administrative procedure. 

That Congress could do as well as it has done on occasion is a 
tribute to the powers of vision of the men who were able to pierce 
the clouds of fog which opposing specialized interests frequently 
exude. It is remarkable, for instance, that a Judici iary Committee 
could produce the Administrative Procedure Act of 1946—a Judiciary 
Committee which is all but swamped with law revision, immigration, 
criminal law, civil liberties, private and other claims against the 
United States, and a host of additional matters. I might add that, in 
the 10 years which have intervened since the Administrative Pro- 
cedure Act, special-interest groups, or Federal agencies handling their 
matters, have been able to induce the Congress to adopt not fewer than 
13 special statutory exemptions from the requirements of that act. 

Mr. Chairman, it is the position of the American Bar Association, 
and a position which I strongly support, that justice is so important 
to the people who are affected, either directly or indirectly, by the 
administrative hierarchy of our Government, that the Congress should 
now reassert the power imposed upon it by the C onstitution and should 
create a standing committee such as that which would be established 
by House Resolution 462, so that any matter pertaining to broad 
questions of administrative procedure might considered by a 
committee which would, over a long period, develop an expertness 
and a point of view based upon objective study. 

The administrative process of legislation and of adjudication has 
become an integral part of our society. In no other field has a 
developed so little direction and control as in the case of the procedura 
aspects of the administrative process. Congress ought, in its own 
household, to consider unremittingly the problems “of fairness of 
procedure and of hearings and adjudic: tions; problems of public 
information, or, its alternative, withholding of information which 
ought to be aired to insure an informed public and a healthy govern- 
ment; problems of inordinate expense or delay caused the Government 
and the public by administrative procedure; problems of the limitation 
of agency authority by the Congress to reasonably plain, legislatively 
prescribed programs or policies ; and problems of the grabs by 
agencies for further power even without consulting the Congress. 

The confidence of our people in our form of government is based 
very largely on the knowledge that they can get justic e in the courts. 
It is equi rally important that our people can have full confidence that 
they can get justice before administrative tribunals and agencies, 
whic h as a practical matter carry on so much of the work of Govern- 
ment and affect the individual’s rights in so many ways. 

I believe that the establishment of a Standing Committee on Ad- 
ministrative Procedure and Practice would rank as one of the most 
significant developments in the field of administrative law which has 
ever taken place. The good which would flow from the establishment 
of such a committee is beyond imagination. I sincerely hope that 
this committee will appreciate this fact and will report favorably on 
House Resolution 462. 

I was tremendously impressed hearing a man sometime ago who 
came from a country rather well known for its lack of patriotism of 
the citizens and he said he would like to explain why that was true. 
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He said it was because the average citizen knew he couldn't get justice 
before the tribunals that were supposed to administer justice in that 
country and there was no basis therefore for the same attitude toward 
the Government which we have. 

Now to an individual who wants his rights protected, it is hard to 
distinguish from a practical viewpoint between the courts and the 
tribunal that passes on those rights or protects them and it is just as 
important that the public realize that it can get justice, and practice 
justice, before tribunals, as before the courts. In my mind it is tre- 
mendously important that we have a committee which can develop 
a know-how in connection with those matters, based on study and 
experience, which I envision this committee would do with its staff, 
over a reasonable period of time. 

Therefore, to my mind, it is tremendously important. Sometimes 
we get far away in all our problems from the actual procedures that 
affect the individual out in the hinterland. 

To my mind, this is a tremendously important committee to be 
considered, and it is also a committee which has been mentioned, where 
if complaints arose, they could go to a committee that would not make 
the matter incidental to some other problem that they might have. 

That is my position and I believe it is the position of the American 
Bar Association. 

Mr. Boutirne. Thank you very much, Mr. Fowler. 

Judge Smith. 

Mr. Smiru. It is a tremendous problem. You deal with the angle 
of it that you come in contact with. We have to deal with it from the 
angle of all the other standing committees in the House. I say it is 
a tremendously big problem. 

As I said, I conducted an investigation of executive agencies and 
the first one we tackled was the OPA. The first thing I “did was to 
ask Rand McNally, who was editing and publishing the rules and 
regulations, to send me up a volume on that subject. When the gen- 
tleman arrived, he had ail the books he could carry. It was just a 
whole library of these rules and regulations, touching upon everything 
in the world. When we got to looking into it a little bit, we found 
they made the regulations and then in the complications that arose, 
they had to write another volume of interpretations of the regulations. 
Then they got confused about the interpretations of the regulations, 
so then they wrote another volume which was an explanation of the 
interpretations of the regulations. About that time the war ended, 
so they did not have to write any more books. 

There was just one thing. It touched everything in the economy of 
the country. We have it in all these agencies. ‘I do not know the 
answer. 

I have no further questions. 

Mr. Botting. Mr. Latham ? 

Mr. Larnam. I would like to agree with you when you say we have 
reached the stage where not only the average citizen doesn’t know, 
frequently, what the law is, but that the av erage lawyer doesn’t know 
and cannot find what all the rules and regulations applicable to a given 
situation are. 

Certainly, the Federal Government is the best or perhaps we might 
call it the worst example of the need for some remedy in this area, but 
the same situation must obtain in some other States. 
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Now do you happen to know whether any of the State legislatures 
have directed their attention to this subject and if so, what have they 
done about it? 

Mr. Fow er. I find myself very much in the position of the lawyers 
trying to practice before these agencies. I do not know about the 48 
States, of course, but I do know there is a great need for it and I 
made a note, here, that I hoped the Congress. would set an example 
to the States because it is something that should be done. 

Of course, many of the States do not have nearly as many agencies 
as you do in the Federal Government, but even so, I think it well 
to start with the point that each State should have a group in the 
legislature responsible for these things and try to gain coordination. 

In some of the rules and regulations for the hearings, they find cases 
where even the Commission lawyers do not know what they mean. 

The lawyer who was trying to do something seemed to think the 
eximiner more or less drew up the laws as he went along. 

Mr. Poote. Mr. Chairman, I would like to point out one of the 
witnesses you are going to hear—I think he is coming on Thursday— 
Prof. Schwartz—is going into that very problem and the extent to 
which the State legislatures have acted in this field and set up com- 
mittees. 

Mr. Larnam. I was just hoping you could come back with a citation 
and say “Why sure, in a certain State we passed this resolution and 
fixed up all this trouble.” 

Mr. Bourne. If you are in a position to do so, perhaps you could 
tell us what specific subjects the testimony will acini. 

Mr. Poote. Do you mean from now on? 

Mr. Botiinc. Yes. It might be that you would prefer to present 
that information to us at the beginning of the hearings, tomorrow. 

Mr. Poors. I think I should make a careful examination of this be- 
fore I undertake to give you a statement. 

Mr. Borirne. This question of the State legislatures’ actions will 
be taken up by one of the witnesses ? 

Mr. Poors. That is right. 

Mr. Latoam. Thank you. 

Mr. Bottrnc. There is one question I would like to ask both of you. 

IT remember when I was in the Army that quite often when we had 
difficulty in getting a specific job done, a job that might have been 
assigned to a staff section already existing, that we then proceeded 
to add another staff section, or put in another level of staff activity. 
At some point I would be very anxious to hear something said about 
why it is infeasible for this job to be performed by the presently ex- 
isting committees of the Congress. 

In other words, I want the question discussed as to whether we are 
are not in effect establishing another agency, to do a job that is already 
under the jurisdiction of a committee able to perform it. 

Do you see the point of my question ? 

Mr. Poor. Yes, I do. 

Do you want me to comment generally now, or Mr. Fowler? 

Mr. Fowrer. Without having made the study of this point that 
some others have, I believe the standing committees have a major re- 
sponsibility. Take, for example, the Committee on Agriculture. 
The precetiine) matters in connection with creation of a substantive 
right is an incidental thing to the members of that committee. They 
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study agriculture and the effects thereof, but the procedural feature 
is not a matter that is a primary responsibility to them and is an 
incidental thing. The committee proposed here, however, would 
make it their primary objective to be specialists in the procedural 
field, and that would be their responsibility. I think fixing the re- 
sponsibility is tremendously important. 

Mr. Poote. I think that is a correct answer. 

In looking over the present committee structure of the House, which 
is completely in line with the Reorganization Act of 1946, you see 
each committee has a well-defined field. It is primarily historic. 
The problem given to any committee has through the years been re- 
garded of such importance as to require the exclusive attention of one 
committee. 

Unfortunately, we think there has been insufficient attention paid 
to the problem of administrative procedure and practice, and the 
closely related problem, the problem of legislative delegation—that is 
the granting of powers by the Congress to the agency. This whole 
problem is so technical, and it requires so much specialized know!l- 
edge—I think much more than most of the ae you deal with up 
here, probably with the exception of problems like revenue—that it 
would seem to require special staffs, and also special know-how that 
would be developed in the committee members, themselves. 

Mr. Boxturne. Now in line with that, in view of one of the hyphen- 
ated words used to describe these agencies “quasi-judicial”—you dis- 
cussed that in your statement—in view of the relationship in kind 
of some of the activities of these various agencies and the courts, what 
is the argument against the idea of the jurisdiction for both falling 
in the same committee? In other words, why, since the Committee 
on the Judiciary has the responsibility clearly defined—not merely 
by precedent, but defined in rules—for the judicial system, why is it 
not logical for this quasi-judicial activity to be supervised by the 
same committee ? 

Mr. Pootx. To answer that question briefly, I think the adminis- 
trative process is so different from the judicial process, even though 
they both involve the administration of justice, that it requires, cer- 
tainly, a different type of specialized knowledge and technique to ap- 
preciate the problems. 

Mr. SmitrnH. Doesn’t it come back to what Mr. Fowler said, that the 
Judiciary Committee is overloaded now ? 

Mr. Fowter. That is right. And gentlemen, you know that the 
average trial lawyer who thinks he is pretty good in his own field, 
before an administrative agency feels lost and throws up his hands. 
Also, some of us would like to get some of the men who practice before 
administrative agencies, before a court and jury. 

Mr. Pootr. There is another answer that probably should be tied 
into that: The rulemaking process of the administrative agency, 
which is probably even more important than the adjudicatory process 
and certainly occupies a great deal more of the agency’s time, is wholly 
different from the judicial process. And if there is a separate com- 
mittee to handle administrative procedures and practices, it should 
handle all of the problems on the field, both rulemaking and admin- 
istrative adjudication. 
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Mr. Bortirine. Are there further questions or comments from the 
members of the subcommittee ! 

Mr. Smiru. The thing that bothers me is this Government Opera- 
tions Committee and the extent to which we would conflict with them. 

Mr. Poote. Professor Schwartz is here in the room. 

If Congressman Latham wants his question answered, he could get 
it now. 

Mr. Botuine. Mr. Latham, Professor Schwartz is here if you would 
be interested in hearing an answer to your question at this time. 

Mr. Larnam. There is no rush about it. 

Mr. Botting. Would you be prepared to present your full testimony 
today, or would you prefer to do it when you are scheduled ¢ 

Mr. Scuwarrz. As you wish, 

I do not have my statement with me. 

Mr. Poote. You do not have his statement ? 

We sent it up here. 

Mr. Botting. Do you have his statement ? 

Mr. Fow.er. I take it we are excused, Mr. Chairman. 

Mr. Botting. Thank you very much, gentlemen, both of you. 

Mr. “~~ Upon further consideration we feel it might ‘be better 
to hear Mr. Schwartz later. Unless you could hear him now and 
later, on We have other witnesses. 

Mr. Smiru. Do you have other witnesses for today ? 

Mr. Boutine. We have completed our schedule for today. 

Mr. Poor. We just had two witnesses for today. 


Mr. Botuine. I think it would be better to go on as we planned. 
Mr. Poorer. All right. 


Mr. Bourne. There being no further business, the subcommittee 
will adjourn until 10 o’clock tomorrow morning. 

(Whereupon, at 11:20 a. m., the subcommittee adjourned to recon- 
vene at 10 a. m., Wednesday, May 23, 1956.) 
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House or REPRESENTATIVES, 
SrecIAL SUBCOMMITTEE OF THE 
CoMMITTEE ON RULEs, 
Washington, D.C. 

The committee met in room G-12, United States Capitol, at 10 a. m., 
Hon. Richard Bolling (chairman of the subcommittee) presiding. 

Present: Messrs. Bolling (presiding), Smith, and Latham. 

Mr. Botiine. The subcommittee will be in order. 

Our first witness is Mr. David F. Maxwell, the president-elect of 
the American Bar Association. 

Won’t you come up here, sir? 


STATEMENT OF DAVID F. MAXWELL, PRESIDENT-ELECT, 
AMERICAN BAR ASSOCIATION 


Mr. Boitirnc. You may proceed as you wish, sir. We are glad 
to have you with us. 

Mr. Maxwet. If the committee pleases, I should like to read 
my statement and perhaps make some interpol: tions as I go along. 

‘By way of introduction, I am David F. Maxwell, of the Phil: .del- 
phia bar. At the moment I have the honor to be the nominee for 
the presidency of the American Bar Association. Although the firm 
of which I am one of the senior partners, Edmonds, Obermayer & 
Rebmann, practices before administrative agencies, I personally have 
but skirted the fringes of it. 

However, as a member of the Task Force of the Hoover Commis- 
sion on Legal Services and Procedure, I had an opportunity to get 
quite a comprehensive picture of the practice of administrative law 
in all of its phases and before many departments and agencies. 

It was that experience which convinced me that there is urgent need 
for the creation of a standing committee in the House of Re »presenta- 
tives on administrative procedure and practice. Hence I appear 
here today in support of House Resolution 462. 

Before addressing myself to the resolution itself, I should like to 
take a few moments to explain the background of the administrative 
process and why it is that the American Bar Association is so vitally 
interested in the problem with which the resolution seeks to cope. 

The complexity of our economy, and the necessity of increased gov- 
ernmental regulation, made imperative the delegation of power by 
Congress to administrative agencies. Congress “could not itself be 
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expected to exercise all such power. The thousands of detailed situ- 
ations arising under many new laws could only be dealt with by ad- 

ministrative agencies adequately staffed and specially trained to 
handle the multitude of problems which each new law inevitably 
presented. 

A few statistics will demonstrate the magnitude of the problem. 
Starting with the creation of the Interstate Commerce Commission in 
1887, the C ongress has created some 60 or more agencies to which i” 
has delegated saleasnies authority. The Code of Federal Regu- 
lations conclusively demonstrates that the volume of rules made. by 
administrative agencies exceeds by far the number of laws passed by 
Congress. In addition, there are thousands of rules, indirectly affect- 
ing the rights of citizens, that are never published. — 

You have all heard the expression “country lawyer.” I am afraid 
I can’t qualify as that, but I am what I would call a small city 1: awyer, 
The multitude of rules and myriad of regulations that you have in 
these administrative tribunals simply overwhelm me. If I may give 
you an illustration, it happens that I am head of the trial department 
of my own firm, and most of my practice is in Federal courts. 

Now, I feel at home in a Federal court. I feel at home in a Federal 
court either in Pennsylvania, North Dakota, Virginia, or New York, 
because there there is uniformity of rules and the practice is essentially 
the same. 

3ut if I get a case before an administrative tribunal, I feel com- 
pletely at sea. I don’t know where to go, or how to go about it. I 
haven’t the foggiest notion of how to approach it. It is all a mystery 
to me. 

I think there are thousands of lawyers all over the country who are 
in exactly the same position as I am. 

For instance, I had a case just a couple weeks ago involving Federal 
Trade Commission practice. Now, I could go into the Federal Trade 
Commission and I perhaps could dig out the printed material of their 
rules and so forth, if I could find them in this mass of rules of all the 
agencies, but if I happened to have a case across the street before the 
Interstate Commerce Commission, I would encounter an entirely dif- 
ferent set of rules and an entirely different practice. Even so far as 
admission to practice is concerned there would be differences. 

Now, my contention is that there must be some areas within which 
these rules can be made uniform. My contention is that a committee 
with a trained staff could explore these areas and come up with some- 
thing for the benefit of the public. Because, after all, when you 
are at the bar of these administrative agencies, you are serving the 
clients and thus the public. It seems to me if you have a committee 
particularly trained in this field which will cut across all boards and 
come up with some uniform rules or some simplification of procedures, 
you will be doing a real service for the public, generally. 

The sheer magnitude and scope of the administrative process, con- 
ducted as it is by numerous administrative agencies, creates the very 
real danger that legislative policy will be fixed by such agencies rather 
than by ‘the body to which the Constitution has entrusted the legisla- 
tive power, namely, Congress. 

Indeed, this is what has alre: ady occurred. ‘To an extremely and 
dangerously large extent, legislative policy in a particular field is 
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determined not by Congress but by the administrative agency Con- 
gress has created in the field. 

All administrative agencies have problems of procedure and prac- 
tice. The effectiveness with which our National Government is run 
depends, in large part, upon the solution of these problems. The 
rights of the individual citizen are vitally affected by the fairness of 
such procedure and practice and by whether or not the agency is act- 
ing in accord with the authority conferred upon it by Congress. 

Tf the National Legislature is to retain or, I might say, regain its 
constitutional function of fixing legislative policy, some means must 
now be established whereby Congress can continuously and carefully 
review the procedure and practice of administrative agencies. Ac- 
cordingly, the resolution before you proposes to set up a standing 
committee in the House with jurisdiction to consider all bills of 
general application regulating administrative procedure and practice. 

And, as I say, the purpose is to cut across administrative lines. 
Such committee would study the need for, and recommend, more 
precise legislative standards in laws delegating powers to administra- 
tive agencies. It also would make studies to determine whether or 
not existing proc edures and pri actic es of adm \inistr ative agenc ies are 
fair to, and protect, both the Federal Government and the private 
citizen, and recommend to Congress any changes deemed desirable to 
afford such protection to the public and private interests affected. 

At first blush you might think this would come within the jurisdic- 
tion of the Judici lary C ommittee of the House where most of these 
problems have heretofore rested. My feeling about that is that the 
Judiciary Committee is charged primarily with the “liaison”—if I 
may use the term—between the C ongress and the courts. And under 
the theory of separation of powers of Government, it seems to me 
that the jurisdiction of problems having to do with the courts are 
altogether different from the jurisdiction having to do with these ad- 
ministrative agencies because these agencies are creatures of Congress, 
and they are the responsibility of Congress. 

The proposed committee in no way would impinge upon the juris- 
diction of existing committees. It would not concern itself with 
matters of substantive law, nor even with amendments of procedural 
aspects of substantive legislation. 

By that I mean that. any subject which was vested exclusively 
within the jurisdiction of a presently existing committee would n: itu- 
rally be referred to that committee. But there is a wide area where 
there are subjects which involve many of the administrative agencies 
and in that field, this committee could perform a genuine service. 
Then, if it is properly and adequately staffed, and the staff is well 
chosen for the technical knowledge it has, it would be of great service 
to the other committees having bills that involve proc edure before the 
agencies, even though it would have no primary jurisdiction over such 
legislation. 

For example, a bill to amend the hearing provisions of the Com- 
munications Act of 1934 would be subject to the jurisdiction of the 
House Committee on Interstate and Foreign Commerce. But the 
latter committee might want to call on the technical assistance of the 
proposed standing committee, which, it is hoped, would have an 
experienced staff with specialized knowledge in the field of admin- 
istrative procedure and practice. The proposed committee would 
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itself have jurisdiction over the Administrative Procedure Act and 
all amendments and exceptions thereto, and likewise over the prob- 
lems of the hearing officer, as well as problems relating to the publi- 
cation of agency rules and other information where incident to rule- 
making or case adjudication. 

As you know, the Administrative Procedures Act of 1946 provides 
for hearings in adversary cases, particularly where there is a record 
made, and also provides for judicial review of the decisions. But 
there has insinuated itself into the congressional legislation a great 
many exceptions to that act, which may or may not be justified. It 
seems to us that these exceptions could well be the subject of review 
by this committee. 

One of the most important functions of the proposed committee 
would be the rendering of services to other committees of the House. 
It would have specialized knowledge and training in the important 
requirements of administrative procedure and the meaning and con- 
sequences of different statutory provisions and language. This knowl- 
edge and training would be available at all times for every interested 
committee. 

A good analogy to the proposed committee is the Joint Committee 
on Internal Revenue Taxation. (See 26 U.S. C. A., section 8001 et 
seq.) The operations of the joint committee are (a) to investigate the 
operation and effects of the Federal system of internal revenue taxes 
and the administration thereof, (0) to investigate methods for the 
simplification of such taxes and to publish, for public examination, 
proposed methods of simplification, and (c) to report to the House 
Committee on Ways and Means and the Seiiate Committee on Finance 
and to the House and Senate the results of its investigations and its 
recommendations as a result thereof. The joint committee has an 
experienced staff which has developed specialized knowledge in the 
field of internal revenue and renders a valuable technical service to 
the House Committee on Ways and Means and the Senate Committee 
on Finance. 

So, too, the proposed standing committee here under consideration, 
dealing in a subject matter that affects virtually every administrative 
agency, could, with an able staff, render technical assistance on pro- 
cedure and practice to the other committees having jurisdiction over 
particular substantive laws. 

Now, Mr. Chairman, while it was inevitable, for the reasons I have 
already advanced, that Congress del2gate rulemaking authority to 
administrative agenc ies, it was never inevitable that C ongress abandon 
to such agencies its constitutional function of making ‘the laws. 

And yet that is exactly what has occurred in general a as the policy of 
delegating authority to agencies has become the general policy of 
Congress. In countless situations Congress, in treating a particular 
problem, has enacted legislation in the most general terms and has 
conferred upon an agency the authority to make whatever rules and 
regulations are necessary to effectuate that legislation. 

I think the committee is probably familiar with the excess-profits 
tax—the first excess-profits tax law—where Congress in general terms 

said that an excess profit shall in effect be what the Commission re- 
gards as an excess profit, and thus left the Commission in the position 
of defining excess profits as it chose. 
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More and more, legislative policy is being framed by administrative 
agencies under broad delegations of authority or by virtue of the fact 
that the enforcement of laws is placed by Congress in the hands of 
such agencies with only the most general standards to guide them. 
The fault lies frequently in the fact that Congress must act hastily 
to deal with what it deems an emergency. Again, Congress may not 
have the necessary knowledge to lay down precise standards. Such 
standards can only be developed in the light of administrative experi- 
ence and agency and court interpretations of the underlying 
legislation. 

The standing committee, which the resolution before you would set 
up, would therefore have, as a particularly significant part of its 
functions, the study of the need for legislative standards to control the 
exercise of administrative discretion. In order for Congress to be 
certain that it alone is establishing legislative policy, the proposed 
standing committee would somatuanle study and recommend statutory 
standards of delegated authority in order that such standards could 
control as much as possible the exercise of administrative discretion. 

We are not suggesting that the standing committee be a superbody 
to review all agency and judicial interpretations of applicable stat- 
utes and to make recommendations with respect thereto. What we 
are suggesting, however, is that, where the standards contained in 
delegations of authority by Congress to administrative agencies are 
vague or indefinite, this standing committee make a study to deter- 
mine how such standards can be made more precise and definite. 

Frequently, the matter might be called to the committee’s attention 
by complaint of a private citizen whose rights allegedly had been in- 
adequately protected because of the delegation to the agency of un- 
bridled discretion. 

I might also point out that today there is no focal point in Congress 
to which the citizen may go to complain about alleged wrongs arising 
from a particular agency’s procedure and practice. This committee 
would provide such a focal point. 

Finally, it seems to me that, if an agency has rulemaking or ad- 
judiciary powers, it should be required to conform to establish safe- 
guards. The proposed standing committee should have the continu- 
ing function of inquiring into the adequacy of the rules of practice 
and procedure of the various agencies, engaged in quasi-legislative and 
quasi-judicial functions, to determine whether or not they are fair, 
expeditious, and avoid undue expense to the Government and private 
parties affected, and whether or not the citizen has an adequate oppor- 
tunity to be heard where his rights are being affected. The committee 
should also make recommendations for correction where it finds abuses 
or other faults. 

The establishment of a standing committee on administrative = 
cedure and practice is vitally needed by Congress, the general public, 
and even the administrative agencies concerned. I urge therefore that 
this committee report favorably on the pending resolution. 

Mr. Borinage. Thank you very much, Mr. Maxwell. 

Judge Smith, do you have some questions? 

Mr. Smiru. Regarding your reference to the Interstate Commerce 
Commission, what would be the function, if any, of this committee 
with respect to that? 
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Mr. Maxwe tt. It seems to me that so far as the rulemaking power 
is concerned, for example, this committee would review the procedures 
of the Interstate Commerce Commission to see whether they complied 
with the Administrative Procedure Act or other general law. 

Mr. Botuine. Thank you very much, sir. 

The next witness is the Honorable David W. Peck, presiding jus- 
tice of the New York State Supreme Court, appellate division, 
first department. 

You may proceed as you wish, sir. 


STATEMENT OF DAVID W. PECK, PRESIDING JUSTICE OF THE NEW 
YORK SUPREME COURT, APPELLATE DIVISION, FIRST DEPART- 
MENT 


Mr. Peck. I take it the order of procedure is to read this statement, 
which represents at least the substance of what I would say in the 
first instance. I would be glad to enlarge upon it or respond to any 
questions in an exploratory way. 

The observations here made are based on 18 years of general law 
practice, largely connected with administrative law, and 13 years of 
service as a trial and appellate judge. A considerable part of that 
judicial work has been reviewing the proceedings of administrative 
agencies. In that connection, I have indirectly served as a consultant 
in administrative law to the Congress as a member of the Task Force 
on Legal Services and Procedure of the Second Hoover Commission. 

Undoubtedly the single most significant development of law, and 
perhaps even of Government, during the past quarter of a century 
has been in the field of administrative law. The vast extension of 
Government, its impact upon the lives and business of the citizens, 
the widening regulation of old and new relationships, have been mani- 
fested through administrative agencies which exercise a combination 
of legislative, executive, and judicial functions. Policymaking to a 
substantial degree has been vested in these bodies. Rules and regu- 
lations of the departments and agencies are substantive in nature as 
well as procedural. The judicial power exercised by the departments 
and agencies embraces areas which are as broad and vital to the lives 
of the people as the jurisdiction of the courts. Indeed, it may be said 
that the administrative agencies have outstripped the courts in the 
volume and importance of the matters within their jurisdiction. 

In supporting House Resolution 462, I purposely avoid any com- 
ments on the conduct of the administrative agencies or their admin- 
istration of the law, and also abstain from making any recommenda- 
tions of a legislative or administrative nature with respect to the 
organization, jurisdiction, or procedures of the administrative 
agencies. 

The pertinent point at this time is that the scope and spread of 
the administrative agencies, their far-flung jurisdiction, their impact 
upon the whole body of the citizenry through the exercise of powers 
which are unique and unequaled, pose a problem of first importance 
to Congress. It could hardly be denied by anyone that the adminis- 
trative area is one which requires the constant watchfulness of Con- 
gress. The necessary continuing scrutiny and study of the operations 
of the administrative agencies require a concentration of committee 
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attention which fully warrants the creation of a congressional com- 
mittee which will have as its solely assigned subject “administrative 
procedure and practice. At present the important responsibility of 
congressional surveillance in this area is not vested in any one com- 
mittee and there might be said to be either a legislative void or a 
scattered division of responsibility. 

It is sufficient, without further comment, to mention some of the 
phases of the subject which are of immense public importance and 
call for sustained attention: rulemaking and the publication of rules, 
statements of policy, interpretations, and instructions; hearing proce- 
dures; rules of evidence; adjudicatory processes; representation of 
interested parties and authorized appearances on their behalf; the 
appointment, assignment, and service of trial examiners, including 
their tenure, status, and compensation; the need and definition of 
legislative standards to guide and control administrative action; the 
timeliness of administrative action and decision; consideration of 
complaints concerning administrative abuses or deficiencies. These 
are problems common to all the agencies and merit uniform and con- 
sistent examination by Congress through a specialized committee. 

As an appellate judge, I have no hesitation in stating to this sub- 
committee that the job of effectively controlling the administrative 
agencies cannot be performed by the courts alone. Judicial review 
is a vital safeguard to insure that agencies keep within the powers 
delegated to them by law and that their decisions are not arbitrary 
or capricious. But review by the courts must necessarily be limited. 
The judge is not, and cannot presume to be, the hierachi: al superior of 
the administrator. His role is to keep the agencies within the bounds 
of legality, not to do over again the work delegated by Congress to 
the agencies. In addition, the courts have nothing to do with the 
extent of the powers delegated to the agencies so long as the powers 
fall within constitutional limits. Nor is the field of administrative 
procedure the primary responsibility of the courts. They can, it is 
true, see that the agencies comply with the minimum procedural 
demands of due process. But they have responsibility for fashion- 
ing proper procedures w ithin the agencies themselves. 

Tt is Congress that has delegated powers to the agencies, and it is 
the primary responsibility of Cong) ress to act as overseer of those 
powers. It is particularly for Congress to see that the powers dele- 
gated are, so far as practicable, limited by defined standards and that 
agency procedures are adequate and comply with the basic prin- 
c iples of fairness and justice. 

To aid Congress and its existing overworked committees to perform 
their task, this power of oversight should be given to a committee 
like that contemplated by House Resolution 462. Only then will we 
have the assurance that the job will be done on a continuing basis by a 
group of specialists and their staff, devoting the proper attention 
that is necessary to the problem. 

Mr. Botiine. Thank you, sir. 

Mr, Peck. I might add, Mr. Chairman, and gentlemen of the com- 
mittee, that I have boned up as best an outsider might on the powers 
of the various committees and would hesitate in this professional pres- 
ence to say just what might fall within the jurisdiction of any par- 
ticular committee, but I can say that I am unable to find any commit- 
tee which has an assigned jurisdiction which would embrace what 
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we have in mind here, and I do think it is quite obvious that what 
we have in mind, that that jurisdiction has not been exercised by any 
committee; and I think that neither the administrative agencies or 
those who practice before them or the public are conscious of any 
real congressional supervision of them. It seems to me that to have 
a speci ial committee here would not only be highly practical but most 
salutary, even in a primary psychological sense. I think it would be 
very healthy so far as the commissions, themselves, are concerned, 
for the bar and for the public to know that C ongress is taking note 
of the importance of this area and of the need of a constant and ‘active 

congressional surveillance. 

It seems to me quite obvious from the questions which have been 
asked and the discussion which has preceded my statement that 
there probably are certain overlapping aspects here, but I would sug- 
gest that this committee without interfering in any way with the 
jurisdiction of any existing committee could do two things: (1) be of 
assistance to those other committees which have a substantive juris- 
diction here, and (2) undertake on its own the continuing study of 
these agencies and Sie operations. 

I would not visualize there would be a great deal of legislation 
which would be introduced which would come to the attention of 
this committee. I would visualize, rather, that its field of operation 
would be mainly of the study variety and one somewhat of picking 
up upon its own initiative as the congressional agency, the study 
of the administrative agencies and their procedures, to the end that 
we may have procedures by these agencies which conform to standards 
which the Congress would like to see obtained and observed, and be 
sure of it: Not by any spasmodic bringing of it to their attention 
in some particular instance, but by a broad, overall, continuing 
oversight. 

Mr. Botirne. Thank you. 

Judge Smith 

Mr. Smirn. I have no questions. 

Mr. Bouttine. Mr. Latham 

Mr. Laruam. I can only say it is nice to have our friend from New 
York, whom I have known for many years, with us to testify. 

Mr. Peck. Thank you very much. It is a great privilege to be 
here. 

Mr. Bourne. I have a question, although I am not sure this is the 
proper place to raise it. There might be another approach to achieving 
this objective. 

Would the objective be served if an agency outside of Congress, a 
commission, or continuing commission, that had a responsibility for 
doing essentially what you suggest that a committee of Congress might 
do, would that be an alternative approach ¢ 

Mr. Peck. I wouldn’t think so, Congressman Bolling, just offhand. 
My reaction would be that, first, the same salutary purpose would not 
be served. 

I think it is really vitally essential in this area that the Congress 
itself, through its own agency, through its own committee, take hold of 
this matter, both showing that it is doing it, and doing it. 

I think to create another commission is not the same thing as that. 

I would also anticipate that such a commission would be regarded by 
the agencies as imacthie within their own line and I think they might 
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even resent that supervision, or attempted supervision coming from 
somebody they might regard as a coequal, rather than as a superior. 

Mr. Bouuine. What I actually had in mind and the reason I had the 
thought at all, at some point the Congress did create a unique agency 
in the field of ac counting, in the General Accounting Office. It seems 
we might explore the possibility of that kind of approach to this 
procedural problem. 

Mr. Peck. I would suppose if you were going to set up a single, let 
us say, code, a basic code or something of that kind, you n night have 
a commission of experts study the matter and come up with something 
which would re present, say, a single action by Congress, but I confess 
that I can’t visualize a commission giving this continuing scrutiny, 
which I think is so necessary. I can only say to you my reaction is that 
it wouldn’t be the same thing and it wouldn’ t be as good. 

Mr. Beituine. T hank you very much, sir. 

Mr. Smirn. I might add that I see a further trouble with it in that, 
if this committee does any good, it is going to lead to some legislation, 
probably a revision of the present law. Of course, the commission 
couldn’t bring in legislation and this committee could. 

I think, if we are going to do anything about it, we should have a 
committee of Congress that would have the power to report legislation 
after they had surveyed the situation and made certain recommen 
dations. 

We might suggest a complete code of administrative procedure. 

Mr. Botiine. That raises another thought in my mind and that is 
whether the potential legislative function of this proposed committee 
could not be—I am talking about the legislative function ; not the study 
function—could not be largely served by the functioning for a period 
perhaps of several years, of a special] select committee to establish a 
common code of procedure, practice, and so on. 

Now, what percentage of the problem would be 

Mr. SmitH. How many investigating committees have you seen 
that resulted in legislation ? 

Mr. Boxtuinc. Well, a few. I can think of a few in my relatively 
short service. 

Mr. Sm:tH. Mighty few. 

Mr. Borutne. One I can think of offhand was one on the veterans 
benefits, survivor benefits; they came up with something. 

Mr. Peck. This problem is never going to get any less. It is not 
one of these matters that is going to be solved today or tomorrow 
by any single action. It is one tha it is going on as long as any of us 
are alive, and for our children and for our grandchildren after them 

This “government by administrative agency” is something that has 
been embarked upon long ago, and I don’t anticipate any retracing of 
the steps. 

Now, I am not being philosophical about it at all. I am making 
an observation of which I am convinced, that we have gone off on a 
track that was probably inevitable, and I am not going to say it 
wasn’t good. That is beside the point. But we have it. We are 
going to ever haye it. I envision no possibility of the administrative 
area contracting at all. If it is going to change, it is going to expand. 

I can only say, as a practicing lawyer, first, and then as a sie I 
can’t think of anything that is as important to the people today as 
the way these agencies function. 
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After all the impact or the connection between government and 
the people is found more often in their contacts with the administra- 
tive agencies than in any other way. I can really think of nothing 
more important than having Congress resume the reins and hold 
them. That does not mean that the Congress can undertake to act 
for the administrative agencies in all these details, but it does mean 
that that general and continuing—and I emphasize the word “con- 
tinuing’—supervision ought to be there. I can think of no way 
that would be as effective, or as valuable, or as reassuring to the public 
and to people who practice before the agencies—and I might say, to be 
as reassuring to the courts—I will introduce that into it at the mo- 
ment—as to know that we have, and to have, a committee of Congress 
doing the job which is visualized here. 

Mr. Botuing. Thank you very much. 

Mr. Peck. Thank you very much. 

Mr. Borie. Our next witness is Mr. Robert G. Storey of Dallas, 
Tex., past president of the American Bar Association. 

Sir, you may proceed as you wish, either reading your statement, 
summarizing it, or as you wish. 


STATEMENT OF ROBERT G. STOREY, DEAN OF THE LAW SCHOOL 
OF SOUTHERN METHODIST UNIVERSITY, AND PRESIDENT OF 
SOUTHWESTERN LEGAL FOUNDATION 


Mr. Srorry. Mr. Chairman, I believe I will read this statement. 
My name is Kobert G. Storey, and I reside in Dallas, Tex. I ama 
practicing lawyer and also dean of the Law School of Southern Meth- 
odist University and president of Southwestern Legal Foundation. I 
have served as president of the Dallas Bar Association, the State bar 
of Texas, and the American Bar Association, and the Inter-American 
Bar Association. It has also been my privilege to serve the legisla- 
tive branch of our Government in my capacity as a member of the 
Second Hoover Commission. 

This statement is in support of House Resolution 462, which pro- 
poses to establish a new committee of the House on administrative 
procedure and practice. It is my opinion that the creation of such a 
special committee is timely and advisable. My reasons are: 

1. A special committee is necessary because of the increasing impor- 
tance of administrative action in the National Government. 

The late Mr. Justice Jackson observed in the case of Wong Yang 
Sung v. McGrath (339 U.S. 33, 37 (1950) ) that— 
multiplication of Federal administrative agencies and expansion of their func- 
tions to include adjudications which have serious impact on private rights has 
been one of the dramatic legal developments of the past half century. 

One needs only to look at the size of the Code of Federal Regula- 
tions and at the number of the published opinions of the several agen- 
cies of the Federal Government which conduct formal administrative 
hearings to realize that today a greater volume of business affecting 
private rights is carried on by the several independent regulatory com- 
missions, agencies, bureaus, and departments of the Federal Govern- 
ment than by all of the United States Federal courts combined. 

Indeed, the field of administrative law is as broad as the field of 
National Government. Prior to 1887 this field was confined to the 
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activities of the traditional departments of the executive branch, such 
as State, Treasury, Interior, Commerce, and the like. But the 10 de- 
partments represented by the Cabinet members existing today are only 
a part of the governmental organization which comprises the present 
executive branch. 

In addition, there are some sixty-odd independent agencies and 
offices which, since the establishment of the Interstate Commerce Com- 
mission in 1887, have become more and more a common feature of our 
National Government. The magnitude of this organization can best 
be illustrated by the fact that the chart published annually by the 
Senate Committee on Government Operations to show the organiza- 
tion of the executive branch of the Government is itself about 4 feet 
square, as all of you realize. 

If there were no other reason for the establishment of this com- 
mittee, it is that in the mid-20th century we have as great a need for 
the committee proposed in House Resolution 462, because of this quan- 
tity of administrative action affecting private rights, as there is for a 
Judiciary Committee of the House and Senate. 

The establishment of a standing Committee on Administrative Pro- 
cedure and Practice will constitute effective recognition by the Con- 
gress of the growth and maturity of the administrative process as 
a vital part of the actual functioning of our Government im modern 
times. 

2. A special committee is necessary to protect the public by assur- 
ing due process of law in administrative matters, as developed by 
Congress. 

The late Chief Justice Stone observed that, “agencies of Govern- 
ment are no more free than the private individual to act according 
to their own arbitrary will or whim, but must conform to legal rules 
developed and applied by the courts” (Harlan F. Stone, the Common 
Law in the United States, 50 Harv. L. Rev. 4, 5 (1936) ). 

The recent studies of the Federal administrative process conducted 
by the President’s Conference on Administrative Procedure and the 
Commission on Organization of the Executive Branch of the Gov- 
ernment have shown that the administrative process as it is now 
applied by the several individual regulatory commissions, agencies, 
bureaus, and departments of the Federal Government is not always 
carried out in accordance with the expressed will of Congress. 

Obviously, the proposed special committee could be of great service 
to the Congress in investigating and reviewing the administrative 
implementation of its legislation to the end that the due process and 
protection afforded the private citizen by Congress in his dealings 
with the National Government will be carried out and improved. 

3. The standing committee is necessary to assure that delegated 
powers to administrative bodies are limited by specific standards. 

One of the greatest evils in the administrative process has been 
the tendency on the part of Congress to grant broad powers to agencies 
without prescribing definite standards. No statute conferring dele 
gated power has been set aside by the Supreme Court of the United 
States since the invalidation of the National Recovery Act in the 
ease of A. L. A. Ncehechter Poultry Corp. v. U.N. (295 U.S. 495 
(1936)). The time has come for Congress to reassert its constitutional 
duty as the legislative branch of the Federal Government by more 
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carefully and more definitively prescribing the standards by which 
administrative discretion shall be properly exercised. The special 
committee proposed in House Resolution 462 can help to achieve this 
aim in its own work and in aiding other committees. 

4. A special committee is necessary to maintain constant study of 
administrative procedure. 

The first action taken by the Congress toward developing procedural 
standards applicable to administrative agencies was the enactment of 
the Administrative Procedure Act of 1946. When that act was being 
considered by the Congress, the then chairman of the Senate Judiciary 
Committee, the late Senator Pat McCarran, stated as shown in Senate 
Document 248 (79th Cong., 2d sess. 311 (1946) ) : 


* * * T do not believe a more important piece of legislation has been or 
will be presented to the Congress of the United States than the one which I am 
trying * * * to explain to the Senate today, because it deals with something 
which touches the most lowly as well as the most elevated and lofty citizen 
in the land. It touches every phase and form of human activity and it deals 
with that which * * * I described as the fourth dimension or fourth branch of 
our democracy. In other words, by the Constitution the executive, the legis- 
lative, and the judicial branches of the Government were set up; but now we 
have a fourth branch, the administrative form of our Government, 

Because of its role in helping to create this fourth branch of our 
National Government, Congress has a duty to itself and to the citizens 
who elect its Members to constantly study how the 1946 legislation is 
being carried out by the executive branch. This study can be most 


efiectively carried out by a group like the proposed special committee. 
CONCLUSION 


As of this time, there are upward of 70 administrative bodies in the 
Federal Government, each of which has and asserts broad rulemaking 
and adjudicative power affecting vital private rights. Moreover, it is 
through this administrative process that the citizen obtains, or is 
denied, redress for grievances against his Government. The very 
integrity of the democratic process depends 1 in great part on the effec- 
tiveness of administrative procedures. The rights involved and the 
interests affected certainly are now of sufficient scope, complexity, and 
importance as to warrant, and indeed necessitate, the creation of a 
standing committee on administrative procedure and practice. 

Mr. Botirne. Thank you, Mr. Storey. 

Mr. Latham, do you have questions and comments ¢ 

Mr. Laruam. Only to say that it is a very able and concise state- 
ment. 

Mr. Boturne. Mr. Storey, you heard the questions I asked, I believe, 
of the previous witness. 

Accepting the fact that this would be the best solution for the 
moment, what do you think could be accomplished by (1) having a 
select committee come up with what would in effect be a revision of 
the Administrative Procedures Act—a very thorough effort, perhaps 
involving a year or more of work—to come up with uniform procedure 
and practice, and second, what are the possibilities, if any, of the 
other suggestion that we create a creature of Congress but outside 
Congress, such as GAQ, to supervise this ? 


Mr. Storey. I subscribe to what Judge Peck said in response to that 
question. 
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(1) From my investigation and little experience I have had with 
Government, I think if you create an outside agency, sooner or later 
it will be looked upon as another agency and will not have the power 
and persuasive effect of a congressional committee. 

(2) If it is a permanent commission, or a permanent agency, it 
seems that it will be known as another bureaucrac y or another bureau 
and maybe you can’t keep the personnel that you could keep for a 
short time. 

(3) It seems to me and I have heard Members of Congress comment 
and I have heard it before bar associations from time to time, con- 
sidering this problem. It seems that if you have a special committee 
in this field, it has a very salutary effect on the agencies, themselves. 

Now, Senator McCarran talks about the fourth dimension or fourth 
branch of government. If I might comment, in my experience, I 
think one of the greatest, shall we say departures in what Congress 
intended is that there is to some extent an amalgamation of the theory 
of the separation of powers. That is, the three branches become com- 
bined in certain instances, in certain agencies. 

It seems if Congress had a special committee, not only considering 
legislation, but I think more important is a continuous study—in effect 
a watchdog over the agencies, that it would have a restraining in- 
fluence. Because you do not have to pass a bill to do something, if 
you have that particular group who are concerned with this. 

In the field of atomic energy, for example, you have that continu- 
ing committee. It is an important segment of our life and it is very 
vital to our security. But here we are dealing with the rights, as 
Judge Peck says, of the ordinary citizen. That is the way he com- 
municates with his government. 

If I might digress with another illustration: In the law school 
world, I think it is very salutory for the law schools that the Ameri- 

can Bar Association, comprised of practicing lawyers, is the watch- 
dog over the curriculum and the work of the law school. I think it 
makes them do a better job. 

I think here if we had a committee that is dignified by the legisla- 
tive branch to maintain continuous study and form appropriate legis- 
lation, it would have a much greater effect than some outside agency. 

Mr. Botiine. Now to join the issue clearly, while everybody is be- 
ing very tactful and putting these things very positively, the clear 
implication is that the necessity for this new committee is that, de- 
spite the Legislative Reorganization Act, and the specific charging 
of the various legislative committees with supervision of the various 
administrative agencies which were created by their initiative, and in 
addition, despite the fact that by precedent the Judiciary Commit- 
tee has the responsibility for the up-dating of the Administrative 
Procedures Act, the implication from all the testimony is very clear 
that this system as such is not now working to the satisfaction of the 
proponents of the resolution. That is correct? 

Mr. Srorey. That is certainly my opinion, sir. 

Mr. Boutinc. Judge, do you have questions or comments ? 

Mr. Suirn. I again would like to comment on your suggestion. I 
think if this job is done, it is going to require some legislation. A 
committee outside of Congress couldn’t do that. It would have no 
power to report legislation. A select committee would have no power 
to report legislation. 
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Mr. Bouin. Unless provided for as in the case of the Hardy select 
committee. 

Mr. Smiru. That is the one exception in my 25 years of experience. 

I have tried it in select committees that I have had to do with, but 
there is strong resistance to giving any select committee power to re- 
port legislation to the floor. In my experience, 1 had to report the 
legislation to soine legislative committee which put it right back in 
the hands of those who neglected doing something about it before. 
It is not a very practical procedure. 

Besides, as has been emphasized here, this is a growing field and a 
permanent field. I will probably go a little further than Mr. Peck 
and say it is a sort of a progressive disease and I don’t think it is 
going to get any better in the years to come. 

I think it deserves a permanent watchdog. Now there is another 
lield we haven't touched on at all today, and that is the tendency of 
these agencies to make regulations that Congress never dreamed of 
and never had any idea they would make. It comes to our attention 
constantly. Here is a bill where they are given a right to make legis- 
lation. The first think we know, up comes some far-fetched regula- 
tion that Congress never would have allowed, if they contemplated 
it, or contemplated anybody else would ever dream of it. 

A standing committee on that, that had constant surveillance over 
that thing—whenever one of those regulations came to your atten- 
tion or mine or any Member of Congress, we would come down to 
this committee and say, “Just look what these boys have done.” 

We would be able to regulate them very largely by the threat of 
having somebody over them watching them all the time. 

Mr. Lariam. There is one other way that occurs to me that this 
might be done—I hope I don’t do violence to anybody’s feelings by 
suggesting it: subcommittee of the Rules Committee could do this. 

Mr. Srorey. Mr. Chairman, may I make one comment if it is in 
order, in reply to your comment and that of Mr. Smith, with both of 
which L agree. 

The Judiciary Committees of both the Senate and House are quite 
busy. The Committee on Organizations has to do with consolida- 
tions and fiscal matters. 

Mr. Smiru. You referred to what committee? Do you mean the 
Committee on Government Operations / 

Mr. Srorry. Yes, sir; I am sorry. I refer to the Committee on 
Government Operations. 

I am not as versed with it as you are, 

One thing that Judge Smith commented on, and which I have heard 
many times from Me mbers of C ongress, is that the actual practice of 
the administrative agency is often contrary to the real intent of how 
Congress intended that it function. 

Again I come to the conclusion, if they know that somebody is in 
Congress with a constant scrutinizing eye I think it would have a 
very wholesome effect. 

Mr. Bouttine. Thank you very much, sir. 

Mr. Pooir. There is another witness here who would like to testify. 
Dean Stason of the University of Michigan. 
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STATEMENT OF DEAN F. BLYTHE STASON, OF THE UNIVERSITY 
OF MICHIGAN LAW SCHOOL 


Mr. Botrine. Very well. We will hear Dean Stason. 

Come forward,sir. You may proceed as you wish. 

Mr. Srason. Mr. Chairman and members of the committee, I will 
first take ne age of the opportunity to introduce myself. As the 
chairman said, I am the dean of the University of Michigan Law 
School. For about 30 years or a little more than that, I have been 
teaching administrative law at Michigan. 

I was a member of the Attorney General’s Committee on Adminis- 
trative Procedure which was appointed in 1939 and presented a re- 
port in 1941. I was one of the minority of that committee which 
proposed an administrative code, which code actually, in a much 
amended form, became the Administrative Procedure Act of 1946. 
I have some other contacts with the subject of administrative pro- 
cedure. 

I was chairman of the Committee of National Conference of Com- 
missioners on Uniform State Laws, which drafted the so-called model 
State Administrative Procedure Act. 

I was a member of the Hoover Commission task force dealing with 
the subject of legal services and procedures. 

This subject ‘of administrative law has been one of my major in- 
terests for a little over a generation. 

I might add that I am vice chairman of the section on administra- 
tive law of the American Bar Association. 

I wish to support House Resolution 462 and the principles involved 
in it because I believe it is a highly constructive proposal. I should 
like to discuss, first, the gener: al se ope of the proposal, and then, with 
the committee’s permission, I should like to go into some detail with 
respect to the kinds of things with which the committee, if one were 
set up, might actually deal. 

Now as to the general scope of authority of the Committee on Ad- 
ministrative Procedure and Practice. 

Sveryone who has testified has assumed that this committee would 
not acquire jurisdiction now exercised by other committees of the 
House. For example, the Committee on Interstate Commerce would 
continue to fated ve bitle that affect only the Interstate Commerce Com- 
mission, and likewise other committees would continue to receive the 
bills which they have been receiving in normal course. There is no 
thought or indeed any likelihood of interference with the normal fune- 
tioning of these standing committees. 

This new committee, if it is set up, will, however, fill a gap in con- 
gressional jurisdiction and study function, something that is not now 
adequately covered. More than that, the term “focal point” has been 
used in the testimony. The committee will provide a focal point for 
legislative action, studies, and recommendations in this which has, of 
course, become a very vital area of governmental activity. 

Actually, the administrative process has become of tremendous 
— ince in the last generation, or so. I remember when I started 

aching it 30 years ago some of my colleagues wondered what it was 
a about. In 30 years, it has changed. 
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In the number of cases, in the importance of the issues that are tried, 
and in the impact upon the people of the country, the administrative 
process of the Federal Government has become something very tre- 
mendous. It has reached a point now where it deserves a careful, a 
continuing, and a single-minded—lI should like to double underscore 
the “single-minded”—congressional study, that deserves, indeed, what 
House Resolution 462 proposes. 

The committee will exercise two kinds of activity, as I see it— 
and these have been sketched before—but just for the sake of clarity, 
let’s mention them. 

In the first place, it will exercise normal legislating jurisdiction over 
the Administrative Procedures Act of 1946, including amendments, 
exemptions, and changes therein, and also other bills which involve 
general problems of administrative procedure not normally referable 
to other standing committees. 

With respect to these matters, the proposed committee would, of 
course, make its recommendations directly to the House. 

Then, second, it would have advisory staff jurisdiction, advisory staff 
func -tioning—perhaps it is better to call it “functioning” than “juris- 
diction”—with respect to other bills, in the administr ative area, which 
are normally referable to existing committees. 

This would include problems of administrative procedure and prac- 
tice and legislative delegation of authority to specific administrative 
agencies, but there the functioning would be of the staff advisory 
nature. 

For example, if a bill deals only with substantive or adjective law 
of some one agency of Government for which some other committee 
has jurisdiction, such bill will presumably be referred to that standing 
committee. The proposed committee would perform only an advisory 
or service function, assisting the other committees in the task. 

Hlowever, the staff of this new committee would be able to render 
some very substantial service to all of the committees of the House, 
by furnishing information and recommendations, and, even more im- 
portantly, promoting the interchange of ideas in the development 
of mutually useful techniques and procedures in the field of admin- 
istrative law. 

If, on the other hand, though, the bill deals with generally adjec- 
tive law related to administrative procedure, or if it covers several 
administrative agencies, or if it covers an administrative agency for 
which there is no standing committee in the House, or if it deals with 
generalized administrative problems, such as those concerned with 
hearing examiners, then the proposed standing committee would have 
normal committee jurisdiction after referral to it of the bills that are 
pertinent. 

In other words, there will be this central core of normal legislative 
jurisdiction, but surrounding that there will be a most valuable ad- 
visory function, promoting a better understanding of the adminis- 
trative process; assembling and making available information and 
ideas; serving as a focal point for complaints, suggestions and recom- 
mendations, and serv ing as a study and service agency for all phases 
of administrative pr: actice and procedure. 

Now, so much for the general scope of the authority of this proposed 
committee. All that I have said has been said before by others, but 
I wish to double underscore it. 
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Now, I should like to discuss in some detail the 5 principal duties 
imposed upon the standing committee, under what is known as sub 
division (d) of House Resolution 462. 

These five duties are as follows: 

(1) Studying complaints concerning abuses of administrative au- 
thority. 

(2) Studying complaints concerning the exercise of unusual and 
unexpected powers. 

(3) Studying the need for improved legislative standards to mini- 
mize administrative discretion. 

(4) Studying administrative procedures themselves to determine 
their fairness and adequacy. 

(5) Evaluating the effects of laws enacted to regulate administra- 
tive procedures. 

Those are the five duties set up in subdivision (d), and I would like 
to discuss each one of them in some detail if I may. 

First, then, the study of complaints concerning abuses of authority 
by administrative agencies. What will be done under that category 
is that complaints received by Members of Congress will presum: ‘ably 
be routed to the proposed committee. 

Now, the committee must avoid exercising anything like a judicial 
or quasi-judicial function with respect to such complaints, of course, 
but as it receives such complaints it can study them, assimilate them, 
and formulate recommendations for legislative action as indicated. 

It could, for example, give consideration to the question of the scope 
of judicial review of administrative decisions. 

I simply cite this as one of many possible examples. 

Is judicial review as presently prescribed in the Administrative 
Procedure Act sufficiently broad to take care of the problems that 
should be handled in that way? Or should amendments be recom 
mended ¢ 

Again, should amendments be recommended to give the courts 
greater authority over so-called agency discretion, and abuse of dis- 
cretion, as those terms are now used in the Administrative Procedure 
Act? As you know, section 10 of the Administrative Procedure Act 
contains some very ambiguous language to that subject. In the first 
line or two of section 10, it seems to exclude discretionary authority 
from the range of judicial review, but on the other hand, subsection 
“(e)” of section 10 provides for judicial review of “abuse of discre 
tion.” No one has yet discovered how those two fit together, but this 
is the kind of question that could well be given some very careful 
attention. 

Again, for another illustration: Should amendments be recom- 
mended to the Administrative Procedure Act, or other generalized 
legislation, giving the courts the duty to review so-called mixed ques 
tions of law and fact? This is one of the hotly contested questions in 
the field at the present time. 

There are cases handed down in recent years in which the courts 
have declined to review these mixed questions of law and fact, and 
thus have backed away from that which many informed people believe 
is a proper feature of the judicial competence. A question of this 
sort would be given careful consideration by the staff and at some 
appropriate time I have no doubt that some appropriate recommenda 
tion would be made in the right way with respect to it. 
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Again, there is the large question: Are administrative agencies 
exercising authority within the letter of the statutes that enable them 
to proceed, but over and beyond the true purpose and intent of the 
Congress? If so, the committee would be in a position to make 
recommendations after a study of the matter, make recommendations 
which would provide appropriate statutory amendments to enabling 
authority. These recommendations might be channeled through 
other standing committees. They might ‘be handled through amend- 
ments to the Administrative Procedure Act , depending on the nature 
of the problem. 

In any event, this committee would be a focal point for studies and 
recommend: ations along this line. 

Again, this is a question that occasionally arises: Are administra- 
tive agencies prejudging cases? For example, cases of application 
for license renewal. There have been ch: arges to that effect. In fact, 
one case, the Hearst Radio case, involved that very point. ‘The FCC's 
Blue Book had, in effect, prejudged the Hearst radio station, wholly 
apart from the merits of the case. This is a question of importance 
and the question of prejudging is something that may well be given 
attention by a committee such as we are speaking of. 

These are some of the subjects that the proposed committee might 
then be studying under this first general caption of complaints con- 
cerning abuses of authority by administrative agencies. 

I can think of a number of other illustrations but I will not attempt 
to take the time. 

Incidentally, may I say, that the term “abuse of authority” does not 
necessarily mean something that is insidious but instead is something 
that within our social order is outside the range of rule of law and 
therefore it is desirable to undertake a corrective means. 

Then the second of these five major duties imposed by subsection D 
is this: A study of —— concerning the exercise of unusual and 
unexpected power by administrative agencies. What could conceiv- 
ably be brought up before this proposed committee under this heading ¢ 
The committee could study the authority of administrative agencies, 
for example, to attach “terms and conditions” to licenses, contracts, 
leases, and other similar documents. This is a power that is widely 
given throughout the Government and, as you all know, it is every so 
often given without any controlling standards whatsoever. 

A study of the terms and conditions actually included in such docu- 
ments might well lead Congress to feel that a more specific statutory 
standard would be helpful in the public interest. 

I can think of a number of examples. For example, the Federal 
Power Act gives the Federal Power Commission authority to prescribe 
terms and conditions for interconnection of facilities to businesses 
subject to its jurisdiction. There is no standard whatsoever in con- 
nection with it. The selection and requirement of the terms and con- 
dlitions are left exclusively to the jurisdiction of the FPC. 

In one other place in the Federal Power Act it is provided that 
the Commission may attach terms and conditions “as it may find nec- 
essary or appropri: ite.” This is somewhat more limiting than noth- 
ing at all, but again it is rather broad authority. 

Likewise, agencies are rather generally given authority to with- 
draw, suspend, or revoke licenses more or less at their own disc ‘retion, 
without specific statutory language guiding their hands. 
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This does not mean that they can act arbitrarily, of course, because 
the general principles of the law require all public officials to act rea- 
sonably. But when there is no standard prescribed in the legislation, 
the authority is very broad indeed. 

These are some of the ideas that could be explored under the sub- 
ject, then, of studying complaints concerning the exercise of unusual 
and unexpected powers. 

Third, a related subject which has already been mentioned but which 
is even more significant, I presume, is a study of the need of better sub- 
stantive legislative standards to limit the exercise of administrative 
discretion in areas of delegated quasi-legislative authority. Statutory 
delegations of authority to Federal agencies are, as has been said so 
well by others, frequently characterized by broad, vague, general, legis- 
lative standards. Indeed, it very often is the case that in the early 
stages of the development of a regul: atory area, it is not possible to 
be more specific in setting up these standards. 

Greater precision can, however, come with greater experience; and, 
as time goes on and as experience acc umulates, it ordinarily becomes 
possible to introduce much greater precision, authority, and certainty. 

Again, I could cite examples. I think specifically of the Renego- 
tiation Act, or the renegotiation legislation. The first Renegotiation 
Act which was adopted in 1942, I believe, simply gave the agency 
authority to recapture “exe essive profits,” with no attempt to define 
what is meant by the term “excessive.” 

Then in the 1952 amendments, it was provided that the term “exces- 
sive profits” should be handled on the basis of a number of enumerated 
factors. The reasonableness of the costs and the profits, and the net 
worth involved in the contractor’s business; the extent of the risk that 
he assumes and the extent of his contribution to national defense; and 
the technical complications of the business. All of these were set out 
in the revised Renegotiation Act, thus indicating that Congress itself 
is very cognizant of the need of sharpening up these standards which 
guide the exercise of administrative authority. 

This proposed committee could and should then study these stand- 
ards and learn how they are administered; observe the evolution of 
the law and, as soon as possible, recommend more precise language to 
serve as the guide to administrative discretion. 

Now, this is not a mere suggestion of restrictiveness. On the con- 
trary, it is a constructive thought. More precisely drafted standards 
will have many different advantages. They will serve as better guides 
to the agencies themselves. They will know what Congress intended. 

Such standards would give better understanding to the people out- 
side who are affected by agency action, and then it will provide a better 
basis for judicial review when error does creep into administrative 
action. : 

So much, then, for the need of study of legislative standards. 

Fourth, the studying of the procedures and practices of admin- 
istrative agencies with a view to determining whether such procedures 
and practices are in accordance with law, adequately protect public 
and private rights, avoid undue delay and unnecessary expense, and 
comport with the principles of fair play. 

This is an exceedingly important category within which the pro- 
posed committee would function most usefully. 
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The questions that would be explored in that field can be illustrated 
by such matters as these. Is the public receiving from administrative 
agencies all of the information concerning organization, rules, prac- 
tices, and procedures to which it is entitled, and which would prove 
helpful to the affected public? Or should the Federal Register service 
be expanded in this respect? Or should there be a more complete 
publication of administrative orders ? 

I think of the complications that often result in connection with 
outsiders who come to Washington to deal with administrative agen- 
cies, and who have the greatest difficulty in informing themselves 
concerning the organization of the agencies with which they are 
obliged to deal. 

It is true that the United States Government Organization Manual 
is published each year, but it is published only once a year, and it is 
inadequate in its descriptions and simply doesn’t supply the need. 
This would be illustrative of the kind of question that might be 
explored under this heading. 

Again, are the provisions concerning public participation in rule- 
making sufficiently broad under present legislation, or should the 
requirements be broadened to include some of the types of rules that 
are not now open to public participation ? 

For example, the rule concerning so-called proprietary functions of 
Government. ‘The granting of loans and making various dispositions 
of benefits and other grants. These are subjects that many informed 
people have felt should be opened to public participation. Even 
though it is the business of Government, the public is very much in- 
terested and concerned. 

Again, there are many instances of adjudication for which no hear- 
ing is prescribed under existing legislation. To bring about greater 
equity and justice, should the proposed committee recommend an in- 
crease in the use of intra-agency appeal procedures, such as those that 
are now widely used in the Department of Defense, the Department of 
Justice, the Atomic Energy Commission, and elsewhere in the Federal 
system ¢ 

And still, again, should the hearing examiners who have the responsi- 
bility for the hearing of administrative cases be given greater author- 
ity over the trial of such cases, so that the stature and on perform- 
ance of the hearing examiners may thereby be proved. 

These are illustrative of the questions that undoubtedly would be 
studied by this proposed committee under this fourth heading. 

Then, fifth, and last: Evaluating the effects of laws enacted to regu- 
late procedures of administrative agencies. 

Under this heading the task of the committee would be rather gen- 
eral in nature, presumably, but such evaluation would facilitate pass- 
ing upon such questions as the requests that come up from time to time 
for an exemption from the provisions of the Administrative Procedure 
Act. There are at least 10 such exemptions on the Federal statute 
books today, and those exemptions are written in. It is very difficult 
to get the right kind of appraisal and evaluation necessary to determine 
the wisdom of making an exemption to this Administrative Procedure 
Act. 

A committee such as that here proposed could deal with such re- 
quests, for example, with a background of understanding that. would 
be brought to bear in no other way. 
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These things are illustrative of the kinds of questions the proposed 
committee and its staff could study with great profit to all concerned. 
Asa result of such studies, useful recommendations could be made from 
time to time which will really very greatly improve the administrative 
process. 

Now, may I just by way of conclusion address myself to the ques- 
tion which has occurred a number of times: Why should this be a new 
standing committee? I would like to suggest six different reasons why 
I think a new standing committee would be most helpful and most 
constructive. 

In the first place, as has been mentioned, the Judiciary Committee to 
which the Administrative Procedure Act was referred 10 or 11 years 
ago, is an overloaded committee. And this is a new, very vigorous, 
vital, growing area. 

Further than that, it is a different type of area than that which is 
the normal functioning of the Judiciary Committee. 

Second, there would seem to be a gap in the present jurisdiction of 
standing committees, a gap that is not covered. There is nothing on 
the administrative procedure side equivalent to the Judiciary Commit- 
tee on the judiciary side. 

Third, the administrative process is a big job. They have been 
confronted with this same problem in the British Parliament and as 
you all know, the British Parliament in 1944, 12 years ago, set up what 
is known as the Standing Committee on Statutory Instruments. This 
committee has been under the guidance of one of the grand old men in 
administrative law, Sir Cecil Carr. I don’t think anyone who is at 
ul acquainted with parliamentary jurisprudence, if 1 may mix terms 
that way, would question but what it has been a very valuable adjunct 
in British legislative processes, 

This is a big job and it needs the specialized attention of a single- 
minded, concentrated group. 

Fourth, it is a unique task. That task of coping with the adminis- 
trative process is unique. There is a different personnel from that 
which confronts the Judiciary Committee, for example. The regula- 
tory content of the legislation, in which quasi-judicial and quasi-legis- 
lative functions are carried on, gives it a slant quite different from that 
which is the normal grist of the Judiciar y Committee. 

It involves many special procedures. Informality is necessary in 
many administrative processes. The rules of evidence, for ex: umple, 
have in the past, at least, been somewhat different for administrative 
agencies than they have been for the courts. Different procedures, 
more informality, less firmly establish technique is the order of the 
day. 

Moreover, the whole process of quasi-legislation and rulemaking is 
quite outside the normal thinking of the Judiciary Committee. Yet 
it is a tremendously important area in our operations, on the adminis- 
trative side. 

Fifth, it has been mentioned that Congress has been losing control 
over the delegated legislative authority. I don’t believe I would put 
it quite that way. I ‘would say that Congress is ever seeking to retain 
its control and that, if I were a Member of Congress, I would find 
great comfort in having a committee of this sort that would be a chan- 
nel to the maintenance of such control. 
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Finally, I would like to emphasize the fact.that a great deal of 
study is needed in this field. It has grown tremendously, with 25 
different agencies of Government exercising quasi-judicial powers. 
There are 50 or 60 exercising rulemaking powers. The business 
affects every man, woman, and ‘child in the countr y. It isa big busi- 
ness. It is a big area of governmental functioning, of which study i is 
needed. 

I would like to conclude by simply saying that the adoption of this 
resolution or some similar organ of the House of Representatives or 
the Congress, would certainly “be regarded by those who are informed 
in the field, as a most constructive and valuable step; perhaps the most 
since the adoption of the Administrative Procedure Act in 1946, 

Mr. Botiine. Thank you very much, sir. 

Judge Smith, do you have comment or question ¢ 

Mr. Smirn. I have nothing. 

Mr. Botiinc. I would like to thank you, sir, and the other witnesses 
for your contribution. I think your statement, as you described it, 
did get us down to brass tacks and was very informative. 

If there is no further business, the subcommittee will adjourn until 
tomorrow morning in this same room, at 10 o’clock. 

(Whereupon, at 11:45 a. m., the subcommittee adjourned to recon- 
vene at 10 a.m., Thursday, May 24, 1956.) 
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PROPOSED ESTABLISHMENT OF COMMITTEE ON 
ADMINISTRATIVE PROCEDURE AND PRACTICE 


THURSDAY, MAY 24, 1956 


House or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE OF THE COMMITTEE ON RULES, 
Washington, D.C. 

The committee met in room G-12, United States Capitol, at 10 
a. m., Hon. Richard Bolling (chairman of the subcommittee) 
presiding. 

Present: Messrs Bolling, Smith, and Latham. 

Mr. Botirne. The subcommittee will be in order. 

Prior to hearing the first witness, I would like to accept, for the 
appropriate place in the record, a statement submitted by the Asso- 
ciation of American Railroads, and accompanying letter. 

Our first witness today is Mr. Charles Rhyne, president-elect of 
the Bar Association of the District of Columbia. 

You may proceed, sir. 


STATEMENT OF CHARLES S. RHYNE, PRESIDENT-ELECT, THE BAR 
ASSOCIATION OF THE DISTRICT OF COLUMBIA 


Mr. Ruyne. Mr. naira an, my name is Charles S. Rhyne. I am 
president of the Bar Association of the District of Columbia and 
appear before your committee in that capacity. ‘The Bar Association 
of the District of Columbia has a membership of some 3,400 lawyers 
engaged in the practice of law in this jurisdiction. Our membership 
is interested in both local and national proceedings. 

About one-third of the association’s membership are members of its 
section of administrative law which is primarily interested in admin- 
istrative procedure and practice before the Federal agencies. 

I am the senior eer in the firm of Rhyne, Mullin, Connor & 
Rhyne, with offices at 726 Jackson Place in this city. I have nearly 
20 years’ experience in the practice of law in this city, much of which 
has been in the field of administrative law. I am chairman of the 
committee on rules and calendar of the house of delegates of the 
American Bar Association and the nominee for chairman of the house 
of delegates. 

I would like to add also that from my 20 years’ experience here, I 
have had considerable experience with Congress and legislation, and 
I recently served as general counsel to the Commission on po i 
and Congressional Salaries. In that « capacity, I received a rather 
intensive review of the functions of Congress, especially its « ‘iaulithe e 
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work, because on that Commission we found that one of the most mis- 
understood functions of the Congress was the way in which committees 
function and how such a major part of the work of the Congress is done 
In committees. 

I believe that on that commission, in connection with our report, 
and in connection with the many studies that we made, we certainly 
established how overworked the Members of Congress are, and how 
much time they must give to committees and how important that part 
of their work is. 

Now, we, in the Bar Association of the District of Columbia—and 
especially I, because I participated in the action—are aware of the 
resolution adopted by the American Bar Association on February 20, 
1956, in recommending the establishment of a Congressional C ommit- 
tee on Administrative Procedure. 

The Bar Association of the District of Columbia has independently 
studied this proposal and following a unanimous recommendation of 
a special committee, our organization on May 4, 1956, adopted a resolu- 
tion sponsoring : 





Creating a permanent committee in the Senate and in the House of Representa- 
tives having specific and primary jurisdiction over administrative procedure and 
related matters. 

Our association is therefore on record as supporting the effort rep- 
resented by House Resolution 462 and we welcome this opportunity to 
appear before your committee to endorse the establishment of a Com- 
mittee on Administrative Procedure and Practice. 


CONGRESSIONAL CONTROL OVER AGENCY LAWMAKING 


The proposed committee, as we visualize it, is Justified for at least 
one basic function. The proposed committee in our judgment would 
fill a void in the existing committee structure of the House on matters 
pertaining to legislative powers. These matters embrace three classi- 
fications of legislative activities: that is, (1) standards for delegation 
of legislative powers and review of their effectiveness; (2) availability 
of due-process information on agency legislative activities; and (3) 
procedures governing the agency rulemaking process. 

The problem i is summed up in one paragr raph of our Association’s 
Special Committee report of April 20, 1956, as follows: 

Within the last 20 years there has been an accelerated shifting of the legisla- 
tive process from the Congress to some 50 administrative agencies whose aggre- 
gate lawmaking output in quantity now exceeds that of the Congress. In 
bulk the Code of Federal Regulations (C. F. R.) far and away exceed that of 
the United States Code (U.S. C.) and the current production of agency rules in 
the Federal Register exceeds substantially the volume of public laws passed 
by Congress. The trend of this shifting of legislative activity to the administra- 
tive agencies is on the increase to such an extent that grave concern is felt over 
the loss of effective control by Congress over legislative policy in these areas of 
administrative regulation. This buildup of agency-made law goes on unbounded 
and uncurtailed. Congress has no process for systematieally reviewing agency 
rules or their legislative procedures. The courts give agency rules and inter- 
pretations, even unpublished interpretations, a presumption of validity which is 
all but conclusive. 

The law of the land, as set forth in the Constitution, is obtained from 
the Constitution itself, the laws enacted by the Congress and treaties 
made under authority of the United States. There is no mention made 
in article VI of the Constitution of agency rules and regulations. 
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Neverthless, they are now given the force and effect of law and their 
violation is subject to civil or criminal sanctions. When a lawyer today 
is called upon to advise on the validity of a transaction or a course of 
dealings, he is compelled to take into account some portion of that 614- 
foot shelf of agency-made law known as the Code of Federal Regula- 
tions. A farmer who plants grain on his own land to feed his own 

cattle cannot be oblivious to agency regulations. No one can seriously 
dispute that agencies are engaged in writing substantive law which 
today is a very large part of the law of the land. 


LEGISLATIVE DELEGATIONS 


A major function of the proposed committee would be to study the 
effectiveness of laws delegating legislative powers to the several agen- 
cies. A corollary of that function would be a study of standards for 
delegating legislative powers. Delegation of legislative powers may 
be divided into two categories. One, is the power to write substantive 
law, and the second, is the specification of procedures conditioning the 
exercise of delegated powers. It would seem that procedural dele- 
gations should be covered comprehensively and uniformly in one basic 
statute. This is not feasible or desirable in the delegation of authority 
to write substantive law. This problem was dise ussed in the report of 
the association’s special committee as follows: 

As to substantive delegations, a different process is required. As to each 
provision of a statute which serves as a charter of an administrative agency, 
there is 1 of 3 possibilities: First, Congress intended its legislation to be com- 
plete; or, meciiavl, Congress intended that its provision would need to be sup- 
plemented by agency rulemaking; or, third, expansion of the statutory pro 
vision by agency rules was optional. As to statutory provisions in the first 
category, there is no delegation of legislative power and none should be pre- 
sumed. As to the second category, a provision of statute which Congress be- 
lieved incomplete without agency rulemaking should not be made effective until 
agency rules have been adopted for that purpose. In the third group are those 
more numerous provisions of statutes as to which agency rulemaking is necessary 
or desirable to varying degrees but not essential or prohibited. Even as to 
these provisions, the legislative delegation should be as explicit as practicable. 
There should be no general delegations in blank authorizing agencies to legislate 
substantive law. 


DUE PROCESS INFORMATION 


A second major function of such a committee concerns the avail- 
ability and accessibility of due process information. Although 
agency regulations have the force and effect of law, there is no effec- 
tive system by which an interested person may obtain from Govern- 
ment sources the rules and regulations currently in effect on any 
particular subject. The Code of Federal Regulations at any given 
time is out of date from 6 to 18 months. There are many deficiencies 
in the availability or accessibility throughout the country of a very 
active body of agency-made law; namely, inter pretations, statement 
of policy and rulings, a knowledge of which is quite indispensable in 
day-to-day dealings with regulatory agencies. 


RULEMAKING PROCEDURES 


A third subject within the area of legislative power has to do with 
agency procedures in the rulemaking process. 

By and large the procedures available to interested persons for 
participation in agency rulemaking proceedings are inadequate. In 
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the legislative process before the Congress, interested persons are 
quite g generously accorded opportunity to present their views in writ- 
ing or orally, they can follow the working of the committee and obtain 
copies of the committee’s report to the Congress before the legislation 
is passed. 

This sort of opportunity actively to take part in the lawmaking 
process is generally not available before administrative agencies where 
the emphasis too frequently is on form rather than informing. 

We would therefore urge creation of a Committee on Administra- 
tive Procedure and Practice if for no other purpose than to handle 
those matters involving delegations of legislative powers. This is 
not for the purpose of criticism of any particular agency but as a 
basic congressional requirement of effective operations and fair play 
for all committees. 

It will be observed that such functions are applicable across the 
board to all agencies. A congressional committee concerned with the 
agency lawmaking process in its totality would complement and assist 
the operations of particular committees in particular areas. There 
are some 15 committees of the House which severally initiate delega- 
tions of legislative power to the agencies. There is no regular con- 
sistent or overall evaluation or review of the exercise by the agencies 
of such delegated functions. 

The relationship between the proposed committee and the other 
committees of the House as to the subject of legislative delegations 
and administrative procedure would be somewhat an: alogous- to the 
relationship between the Appropriations Committee and the other 
committees as to the subject of funds and expenditures or between 
the Committee on Government Operations or the other committees as 
to the approval and review of agency organizations and reorgani- 
zations. 

For example, agency funds are provided through the Appropria- 
tions Commitee. The expenditures of these funds are reviewed by 
the Committee on Government operations. The organizational 
structure of agencies is authorized initially by the several legislative 
committees or by executive reorganization but the effect of agency 
reorganizations is reviewed by the Committee on Government Opera- 
tions. These illustrate the value of the Congress of the study, evalu- 
ation, and follow-through type of functions such as visualized for 
the proposed C ommittee on Administrative Procedure and Practice. 

Such matters, pertaining as they do to legislative powers, although 
not presently a ‘specified function of any committee, we believe to be 
very important to the Congress, for that matter to the public at large 
and to the industries now regulated by the Federal agencies. 


RELATED ADMINISTRATIVE PROCEDURE AND PRACTICE FUNCTIONS 


If a committee is established to deal with problems involving con- 
gressional control over agency lawmaking activities, we believe that 
there are other particular matetrs which may be appropriately given 
to such a committee. Such matters may have some influence on de- 
cision to establish such a committee. In undertaking a specification 
of such matters, we would emphasize that they are of a proper legis- 
lative function and have an across-the-board application to admin- 
istrative agencies, 
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With the rapid growth of industrial activities in this Nation, the 
concentration of regulatory processes in the Federal Government and 
the corresponding growing demands upon the Congress for legislation, 
the need for a committee having concern over the subject of regulatory 
powers and procedures in its totality is believed of great importance 
to the Congress and to the particular legislative and polic y committees. 

In addition to the legislative-type functions above outlined, the 
related subjects which we believe could be given to the proposed com- 
mittee might include some or all of the following : 


ADMISSION AND CONTROL OF PRACTICE 


At present representation or practice is severally and variously dealt 
with by some two dozen or more agencies with widely varying results. 
It is generally agreed that this is a matter which lends itself to 
uniform treatment. No progress is likely to be made on this prob- 
lem in the absence of some legislative authorization or direction which 
the proposed committee could initiate. 


UNIFORM RULES 


It is quite generally agreed that uniform procedural rules among 
the agencies are desirable and it has been demonstrated quite effec- 
tively. that a body of uniform rules for the several agencies is feasible. 
A draft of uniform rules was a singular achievement of the Presi- 
dent’s Conference on Administrative procedure. Unfortunately, this 
effort has lost its momentum and no improvement in this area appears 
likely in the absence of legislation. 


CONFLICT OF INTEREST 


There has been much concern in various quarters including the 
Congress on the difficult problem on representation of persons or 
practice before agencies by former agency members or attorneys. 
This is a common ‘problem throughout the Government but it is dealt 
with in a variety of ways by the various agencies acting individually. 
We believe that this is a matter which should be f: airly and equitably 
dealt with on a uniform basis since by and large standards and limita- 
tions should be applicable across the board as to all agencies. 


DELAY AND EXPENSE 


With the growing number of proceedings being handled by the 
agencies, the problem of delay and of undue expense is becoming 
increasingly serious. This is and should be a concern of the Congress. 
Although the several agencies are handling matters reliably estimated 
to exceed by 3 or 4 times those being handled by the Federal courts, 
there is cur rently no study of the problem or control over the backlog 
of matters pending before the agencies. 

On the judicial side, in contrast, the Congress is provided compre- 
hensive information through the Administrative Office of the United 
States Courts. No comparable authorization or function exists as to 
the large volume of proceedings and perhaps more extensive delays 
in matters before administrative agencies. 
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Although the so-called battle of the backlog can be undertaken on an 
ad hoc basis with regard to a particular agency it is one which should 
be continuously observed on an overall basis in relation to the total 
problem. 


OFFICE OF ADMINISTRATIVE PROCEDURE 


The Bar Association of the District of Columbia as well as the 
American Bar Association have independently adopted resolutions 
sponsoring the creation of an Office of Laministeative Procedure as ‘an 
independent agency of the Government. Such an Office would be con- 
cerned primarily with Administrative Procedure Act matters. There 
is widespread recognition of the need for such an office. The House 
of Representatives has recently approved the appropriation of funds 
for the establishment of a pilot office of this sort to be initially in the 
Department of Justice pending other authorization. With the estab- 
lishment of such an Office of Administrative Procedure, the proposed 
Committee on Administrative Procedure and Practice would be a 
desirable legislative counterpart to such an office. 


AGENCY JUDICIAL FUNCTIONS 


We would suggest that the proposed committee might be authorized 
to study broadly the effect of laws conferring judicial powers on ad- 
ministrative agencies. This is a very difficult matter. A number of 
ugencies are engaged in the trial and determination of cases which in 
essential features are similar to those heard and determined by courts. 

In some areas, special courts have been established such as taxation, 
customs, patents, and claims. In some areas parallel remedies are 
available. There is some very substantial opinion holding that judicial 
powers, of a case-or-controversy character, should be removed from 
the agencies and transferred to the courts. This question is one as to 
which there is substantial controversy and difference of view. The 
unsettled state of affairs seems to support the need for a more adequate 
study by the Congress. These studies might well be directed to a 
determination of the fairness, efficiency, and integrity which exists 
or may be obtainable in the conduct of judicial functions by admin- 
istrative agencies. There is much uneasiness today concerning the 
application of law in particular matters to particular persons involv- 
ing as it does their rights, liberties, and economic well-being by the 
numerous administrative agencies. 

In these proceedings, it is traditional for a person to expect a high 
order of integrity and an independence of judgment on the part of 
the tribunal deciding such rights. A Committee on Administrative 
Procedure and Practice could perform a great service in studying 
the requirement for an independence of judgment in relation to ju- 
dicial powers of the agencies and to recommend ways and means of 
achieving such independence of judgment and integrity in the per- 
formance of judicial functions. A contribution to improvements in 
this area, in my judgment, will go a long way in overcoming the 
uneasiness which now exists with respect to the judicial side of the 
administrative process. 

The several matters outlined above illustrate the nature and scope 
of administrative-procedure problems which we believe of importance 
to the Congress. If their importance is realized, we would anticipate 








ow 


ADMINISTRATIVE PROCEDURE AND PRACTICE 49 


no great difficulty on the detail of committee structure or functions. 
A proposal to create a new committee necessarily involves considera- 
tions on which we claim no special knowledge. When any body divides 
its activities among committees, the considerations inc ‘lude not only 
a delineation of functions but also a distribution of the workload. The 
committee which we visualize would have a substantial workload most 
of which, we believe, is not being actively performed by any other 
committee and which by and large cannot be assumed by any existing 
committee without a substantial readjustment of workload and staff. 
Since the problem which we have discussed is one which now lends 
itself to a clean-slate approach, we urge your committee to favorably 
consider recommending establishment of a Committee on Adminis- 
trative Procedure and Practice, if possible, at this session of Congress 
so that a committee staff can be selected and organized prior to the 
next Congress. 

Mr. Botuine. Thank you, Mr. Rhyne. 

Judge Smith, do you have questions or comments ? 

Mr. Suir. The more we listen to these learned gentlemen of the 
American Bar Association, the more I realize what a tremendous task 
we are setting out on. When Mr. Poole first came to me, I thought 
it was just a matter we would do something about or not do something 
about. 

The more we go into it, the larger the problem goes. 

On page 4 you say: 

There should be no general delegations in blank authorizing agencies to legis- 
late substantive law. 

Of course, that is what we do in practically very bill we pass. The 
question in my mind is what is the alternative / 

Mr. Ruyne. The alternative in the legislation is to be a little more 
specific than you hs ave been in some of the legislation that has been 
adopted, and ‘No. | 2, provide this committee which we are urging you 
create, to exercise an overall and more continuous supervision of the 
carrying out of the law. 

Mr. Smirn. That is all right, and I believe in it, but when you 
just say in a couple of lines “We just won't give these agencies any 
more power to make resolutions,” how are you going to carry these 
things out / 

When you give them power to make regulations, you do open Pan- 
dora’s box, particul: rly for those who would like to see it opened. 

Mr. Ruyne. We are not recommending that Congress itself can or 
should spell out all the details of delegated legislative power. We 
recognize that you cannot do it. But we do feel that this whole field 
of administrative law has grown so tremendously, and it affects the 
daily lives of almost every citizen in the country in such an intimate 
way, that there should be this committee of Congress that is continu- 
ously studying the type of problem you are referring to, which would 
mean the type of delegation you should give to these administrative 
agencies, as to whether a particular type of delegation is too broad, and 
the type of restrictions which Congress should write into basic law that 
relates to administrative procedure and practice, so as to insure fair- 
ness in the actions of administrative agencies when they come to at- 


tempting to spell out what Congress intended by broad legislative 
grants. 
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Mr. Smiru. I have nothing further. 

Mr. Bouiine. Mr. Latham 

Mr. Lariam. I would just like to compliment Mr. Rhyne on his 
very able statement. He has made a considerable contribution to this 
subje ct. 

Mr. Botuine. Thank you very much, Mr. Rhyne. 

Our next witness is Dr. Bernard Schwartz, professor of law and 
director, Institute of Comparative Law, New York University. 

You may direct as you wish sir. 





STATEMENT OF BERNARD SCHWARTZ, PROFESSOR OF LAW AND 
DIRECTOR, INSTITUTE OF COMPARATIVE LAW, NEW YORK 
UNIVERSITY 


Mr. Scuwarrz. Thank you, Mr. Bolling. 

My name is Bernard Schwartz. I am professor of law and director 
of the Institute of Comparative Law at the New York University. I 
have been a law teacher for about 10 years. I am a member of the 
New York bar. I have been engaged in the part-time practice of law, 
primarily as a consultant in various cases in the field of constitution: al 
and administrative law. 

I have written some five books in those fields, as well as a great. many 
articles. 

My statement is divided into four parts, and although it is a little 
lengthy, I would like to read most of it, if I may, verbatim, because I 
feel, as do all of you here, that the subject is, and is bound to become 
even more so, a vital one. 

First of all, the general problem of legislative oversight of the 
executive. 

It is almost a truism that the critical point of present-day govern- 
mental developments is the consistent growth of executive authority. 
The type of regulatory activity which contemporary public opinion 
requires the State to engage in can, as a practical matter, be carried 
on only by the executive branch of the Government. 

For its officers to operate effectively in the administration of the 

vast regulatory and social-service schemes undertaken by the State, 
they must be vested with large areas of discretionary authority. The 
delegation of powers to the executive in a particular field does not, 
howe ever, relieve the legislature of responsibility over that field. The 
Congress does not really get rid of a subject by delegating powers to 
the executive. 

The consistent transfer of authority to the administration only in- 
creases the difficulty, from the point of view of the effective working 
of representative democrac y. Ifthe trend toward bureaucratic pre- 
dominance is successfully to be resisted, the legislature must not sur- 
render control as it has delegated power. 


Hence, if the Congress is to effectively discharge its full duty— 
asserted a member of the House of Representatives in 1945— 


it must at the very least supervise each grant of power which it makes with 
great care, and must assume the function not only of passing legislation, but of 
seeing that that legislation is carried out in accordance with congressional intent. 

In the absence of the exercise of this second function, Congress will be only 
half effective at best, for no law is better than its administration (Wallace, in 








ADMINISTRATIVE PROCEDURE AND PRACTICE 51 


hearings before the Joint Committee on the Organization of Congress, 905 
(1946) ). 

The vast range of modern administrative authority and the innum- 

erable instances in which such authority is const: antly being exercised 

tend to make continuing control by a nonexpert legislative body as 
large as the Congress more a matter of form than of substance most of 
thetime. What is needed here is control by a compact body of legisla- 
tive specialists rather than the cumbersome supervision usually 
wielded by the entire legislative assembly. 

A substantial step forward in the direction of providing specialized 
legislative control over administrative agencies in the Congress was, 
it 1s true, taken in the Legislative Reorganization Act of 1946. It in- 
cludes the following provision : 

To assist the Congress in appraising the administration of the laws and in 
developing such amendments or related legislation as it may deem necessary, 
each standing committee of the Senate and the House of Representatives shall 
exercise continuous watchfulness of the execution by the administrative agencies 
concerned of any laws, the subject matter of which is within the jurisdiction of 
such committee; and, for that purpose, shall study all pertinent reports and 
data submitted to the Congress by the agencies in the executive branch of the 
Government. 

Under this provision, the standing committees of the two Houses, 
which have the duty of examining proposed legislation which touches 
upon the particular subject m: itter over which they have competence, 
are now vested with the addition: il responsibility of condue ting a con- 
tinual review of the agencies administering the laws originally re- 
ported by the committees. 

Yet even this scheme of continual oversight by committee, valuable 
though it doubtless may be, does not wholly resolve the problem of 
effective legislative supervision of administration. Most observers of 
the Federal legislative process would still echo the words of Woodrow 
Wilson written over half a century ago that- 
it is quite evident that the means which Congress has of controlling the depart- 
ments and exercising the searching oversight at which it aims are limited and 
defective. 

The quote is from President Wilson’s very famous and now classic 
Study of Congressional Government in the United States, page 270. 

The answer which Wilson gave to the problem of effective con- 
gressional oversight of administration was the adoption of the Brit- 
ish parliamentary system of which he was an enthusiastic advocate 
at the time he wrote his Study of Congressional Government in the 
United States. Most Americans, however , Clearly feel that such an 
answer is neither desirable nor feasible at the present time. 

But the problem of effective oversight of the executive is one which 
is not only still with us, but one which has grown tremendously in 
importance since the time when Woodrow W iison wrote. The inter- 
vening vears have seen a constant aggrandizement of executive au- 
thority—called forth by the need to deal with severe economic crises, 
two world wars, and the continuing insecurities of the postwar 
period—with no corresponding increase in the tools of congressional 
control. 

The imbalance in the Constitution that has resulted from exten- 
sive delegations of power has focused attention, as almost never 
before, upon the question of controls. If we agree, 1s we must—and I 
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think everyone here does—that delegations of authority to the execu- 
tive are necessary, the problem then becomes largely one of safe- 
guards. 

In this connection, it should be emphasized that the existence of 
judicial review as a safeguard does not really affect the responsibility 
of the Congress in the matter of controls. The role of the courts is 
to grant relief against administrative action which is ultra vires— 
that is, which exceeds the limits of the powers delegated by law. 

But the courts cannot insure that the enabling statute itself con- 
tains effective standards to canalize delegated authority. And if 
there are no such standards, judicial review becomes all to often more 
a matter of form than substance—‘as sounding brass or a tinkling 
cymbal”—as a distinguished Federal judge aptly said, since broad 
wholesale standards do, in effect, justify almost any administrative 
action. 

In addition, it must be emphasized that, in recent years, the Fed- 
eral courts have tended consistently to self-limit the scope of their 
reviewing power. Whatever may be said about the merits of this 
trend, it seems clear that it has lessened the protection afforded pri- 
vate citizens who are adversely affected by administrative action. 

In an age of ever-increasing executive power, constant care must 
be taken to insure that such authority is exercised in accordance with 
the rule of law. Even so staunch an advocate of administratice 
power as Harold J. Laski recognized that “executive discretion is an 
impossible rule unless it is conceived of in terms of judicial stand- 
ards” (A Grammar of Politics, 301). The imposition of proper legal 
standards cannot, however, come solely from within the executive it- 
self. To be truly effective, there must be continuing controls from 
outside the executive branch. 

The Congress is the one great organ of Government that is both 
responsive to the electorate and independent of the executive. As 
the source of delegations of administrative power, it must also be able 
to exercise direct control over the employment of such power. Nor is 
it enough to say that improper agency rules and orders can be dealt 
with by statute. For that gives a veto over legislative control to 
the very head of the administration, who can hardly be expected 
to favor stringent supervision. The great need in an era of ever 
expanding administrative authority is for effective safeguards outside 
the executive branch, by organs wholly independent of the administra- 
tion. Such independent control can, in practice, be exercised only 
by the legislative and judicial branches. In this country we have de- 
voted most of our attention to control by the courts as a safeguard. 
The technique of direct legislative supervision has, however, largely 
been neglected. The development of proper techniques of congres- 
sional control can enable the Congress to assume its rightful place, 
as the elected representatives of the people, as overseer of the powers 
which it has delegated. 

As a practical matter, a legislative assembly as large as the Congress 
cannot possibly exercise its function of oversight of administration 
as an entity. If the job of oversight is to be done effectively, the 
responsibility for investigating in detail questions in each House 
arising out of exercises of administrative authority must be entrusted 
to some other agency in which the House has confidence. In view 
of the constant traditions and practice of the two Houses, the most 
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effective method of insuring that the task of oversight will be properly 
performed is the constitution of a standing committee to perform that 
task. It is such a committee that is contemplated by the resolution 
under discussion before this subcommittee. 


II, PROPOSED COMMITTEE 8S ROLE 


The standing committee contemplated by House Resolution 462 
will concern itself with what are perhaps the two most vital aspects 
of effective oversight of the executive: (@) The control of delegations 
of authority; and (6) the control of administrative procedure. 

(a) Control of Delegations: It is a basic principle of the American 
constitutional system that all lawm: iking authority has its source in 
the elected representatives of the people. This means, as was strik- 
ingly shown in the celebrated Steel-seizure case, that the American 
executive—unlike the executive in many other countries—possesses 
no inherent or autonomous lawmaking powers; executive authority 
must, with us, find its source in a statute. 

As Mr. Justice Black eloquently stated in the Steel-seizure case: 

In the framework of our Constitution, the President’s power to see that the 
laws are faithfully executed refutes the idea that he is to be a lawmaker * * * 
The founders of this Nation entrusted the lawmaking power to the Congress 
alone in both good and bad times (343 U. 8S. 579, 5S7, 589 (1952) ). 

At the same time, it cannot be denied that, more and more in recent 
years, the Congress has been delegating to the executive significant 
powers of lawmaking. Executive departments and agencies today 
are characterized by their possession of ee ity to make rules and 
regulations having the force of law and/or the power to affect private 
rights and obligations by their adjudications in individual cases. Nor 
should it be thought that the lawmaking powers thus vested in the 
executive are powers of slight import. 

Quantitatively speaking, as is well known, the exercise of rulemak 
ing and adjudicatory authority by administrative agencies well-nigh 
dw: arfs the direct exercise of legislative and judicial powers by the 
Congress and the courts. The Federal Register vastly exceeds in size 
the Statutes at Large and a large adjudicatory agency like the Na 
tional Labor Relations Board decides more cases each year than all 
of the Federal courts of appeals. 

What is not so generally realized is that, qualitatively speaking, too, 
executive lawmaking powers are comp: arable to the powers exercised 
by the legis: itive and judicial branches. 

The decisions rendered by the different departments and agencies 
are, for most practical purposes today, vested with the same status - 
decisions of courts of original jurisdiction. Administrative rulemak 
ing power is, if anything, of even greater significance. 

The authority of admiinstrative agencies to make rules and regula 
tions having statutory effect is a power of enormous consequences. In 
its effect upon the community, its exercise is of scarcely less impor 
tance than the actions of the legis: ature itself. Rules and regulations, 
no less than statutes, lay down patterns of conduct to which those 
affected must conform. 

As Mr. Chief Justice Stone has pointed out : 

Unlike an administrative order or a court judgment adjudicating the rights 
of individuals, which is binding only on the parties to the particular proceeding, 
a valid exercise of the rulemaking power is addressed to and sets a standard of 
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conduct for all to whom its terms apply. It operates as such in advance of the 
imposition of sanctions upon any particular individual. It is common experience 
that men conform their conduct to regulations by governmental authority so 
as to avoid the unpleasant legal consequences which failure to conform entails. 
(Columbia Broadcasting System v. United States, 316 U. 8. 407, 418 (1942) ). 

What renders possession by the executive of these lawmaking powers 
consistent with our costitutional structure is their essentially subor- 
dinate character. The power to “legislate,” when delegated a the 
Congress, differs basically from the Congress own power to legis- 
late. The Congress is vested with all of the legislative authority 
granted by article 1 of the Constitution. But any power delegated 
by the Congress is necessarily a subordinate power, because it is lim- 
ited by the terms of the enactment whereby it is delegated. 

It is a fundamental principle of our Constitution that whatever 
laws are passed by the Congress are binding, as the law of the land, 
upon everybody. But it is also a basic principle of our C onstitution 
that no one may be deprived of his personal or property rights with- 
out due process of law. In the absence of statutory authority, the 
private citizen cannot be deprived of rights by administrative action. 
And if an agency claims to have made a regulation entitling it to 
interfere with the citizens’ rights, the courts will intervene to stop 
the agency unless it can show by what statutory authority it has made 
the regulation in question. 

it follows, therefore, that to safeguard the second of the two prin- 
ciples just mentioned, the precise limits of the lawmaking power 
which the Congress intends to confer on an officer or agency should 
always be defined in clear language by the statute which confers it. 

That, I think, is one of the basic principles of our public law, 
whether it is always followed, or not. 

If there are no precise standards in enabling statutes to limit dele- 
gations of power, the executive is in reality being given a blank check 
to make law in the delegated area of authority. In such a case, as 
has already been emphasized, judicial control through the doctrine of 
ultra vires is of no practical effect. Where the powers delegated 
confer so wide a discretion that it is impossible to ascertain what 
specific limits the legislature did intend to impose, there can really be 
no effective judicial control. 

The vires—the limits—have become so broad as to cover almost all 
executive action. Statutes containing no real standards to limit ad- 
ministrative authority are aptly characterized as “skeleton” legisla- 
tion. In such cases, the flesh and the blood—not to mention the soul— 
of the schemes of legislative regulation are left entirely to administra- 
tive discretion. 

It is true that the Supreme Court has in recent years indicated that 
there are no longer any constitutional prohibitions against “skeleton” 
legislation. But the Court’s answer to the constitutional question 
loes not relieve the Congress of its responsibility to insure that the 
delegations of power made by it are limited ones. If anything, 
indeed, the legislative responsibility is a greater one, now that the 
Supreme Court has all but removed itself as a controlling factor in 
this field. 

ITow is the Congress effectively to exercise this responsibility? It 
is much open to doubt whether the C ongress as a whole is, or can be, 
aware of the extent of lawmaking power that it is delegating. Ina 
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long and complicated bill, it is not surprising that all too little atten- 
tion may be given to the question of whether executive discretion is 
canalized by adequate standards. For proper attention to be given, 
the job of scrutinizing the adequacy of standards in bills should be 
performed by a separate organ such as the committee set up under 
House Resolution 462 

In addition, it should be realized that, all too often, when legisla 
tion is first enacted, it may not be possible, due to lack of knowledge 
or time, to formulate precise standards. As time goes on, however, 
the administrative and judicial experience under the statute enables 
an adequate formulation of standards to be made. 

In such cases, the necessary standards should be imported into the 
law when it is feasible to do so. But this presupposes continuing 
scrutiny of existing statutes to determine when more adequate stand- 
ards can be drafted. The job of such continuing scrutiny will also 
be assumed by the proposed committee. 

It should be emphasized that it is not contemplated that the pro- 
posed committee should go into the substantive merits of either bills 
or existing statutes. That is the task of the various standing com- 
mittees concerned with the different substantive areas covered by 
bills and laws. The sole object of the proposed committee in this 
respect would be to inform the House of the need for more adequate 
standards in bills delegating powers and in existing statutes. 

In other words, the task of the committee would not be to act as 
critic or censor of the substantive merits in either case, but to supply 
the relevant standing committees in the House with knowledge on a 
vital subject which is s all too often lac ‘king to them at the present time. 
There should, therefore, be no question of the proposed committee 
merely duplicating the work of the standing committees concerned 
with the substantive merits of legislative proposals. 

(b) Control of administrative procedure: As far as safeguards to 
control the exercise of administrative authority are concerned, our law 
has quite properly emphasized the importance of procedural require- 
ments. Mr. Chief Justice Hughes, in a famous passage, has articu- 
lated the basic considerations which should govern our approach here : 

The maintenance of proper standards on the part of administrative agencies 
in the performance of their quasi-judicial functions is of the highest importance 
and in no way cripples or embarrasses the exercise of their appropriate authority. 
On the contrary, it is in their manifest interest. For * * * if these multiplying 
agencies deemed to be necessary in our complex society are to serve the purposes 
for which they are created and endowed with vast powers, they must accredit 
themselves by acting in accordance with the cherished judicial tradition em- 
bodying the basic concepts of fair play (Morgan yv. United States, 304 U. S. 1, 
22 (1938) ). 

It is true, of course, that the fifth amendment imposes certain pro 
cedural requirements upon the executive. Indeed, proper procedure is 
the literal and primary meaning of “due process.” (That’s what it 
means if you look at Webster. ) 

Nor is it intended to minimize the role which our courts have played 
in holding administrative agencies to the standard of due process. As 
Mr. Justice Cardozo eloquently declared : 

There can be no compromise on the footing of convenience or expediency, or be- 
cause of a natural desire to be rid of harassing delay, when that minimal re 


quirement has been negiected or ignored (Ohio Bell Telephone Co. v. Commis 
sion, 301 U.S. 292, 205 (1937) ). 
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Yet, as the learned judge himself recognized (ibid.), the require- 

ments imposed by the due process clause are only minimal require- 
ments. And the Congress, by its enactment of the Administrative 
Procedure Act of 1946, has indicated its desire to go beyond the con- 
stitutional minimums and to hold administrative agencies to more 
than the mere demands of due process. To quote the late Justice 
Jackson, despite the protections afforded by due process: 
The conviction developed, particularly within the legal profession, that (ad- 
ministrative) power was not sufficiently safeguarded and sometimes was put to 
arbitrary and biased use (Wong Yang Sung v. McGrath, 339 U. 8. 33, 37 (1950) ). 
By its passage of the Administrative Procedure Act the Congress 
sought to allay the concern over administrative procedure and to cor- 
rect the conditions out of which it arose. 

Though the contrary has often been asserted, the Administrative 
Procedure Act is far from a comprehensive code of fair administrative 
procedure. Instead, it lays down the general procedural principles 
which are to govern administrative exercises of powers of rulemaking 
and adjudication. The fact that it is a general framework rather 
than a detailed code does not, however, mean that it is not of funda- 
mental importance. Such importance—that is, of the Administrative 
Procedure Act—results from three things: (1) The Administrative 
Procedure Act represents the first legislative attempt in the common- 
law world to state the essential principles of fair administrative 
procedure. 

The Congress, in enacting the law of 1946, mirrored the mood of 
discontent with the administrative process which existed in the United 
States among many of those subject to administr ative authority. 
But, as the Supreme Court aptly put it, the Congress expressed its 
mood not merely by ek but by legislation (Universal Camera 
Corp.v. NLRB, 340 U.S. 474, 487 (1951)). (2) And this means that 
the principles of fair a -edure laid down in the Administrative Pro- 
cedure Act are binding upon the Federal administrative process as 
a whole. The 1946 act is one whose provisions control the procedures 
of all the administrative tribunals and agencies whose decisions affect 
the person or property of private citizens. It is true that the drafts- 
men of the act relied primarily upon the best preexisting administra- 
tive practice. 

What is of basic importance, however, is that the act, by stating the 
essentials of such practice in statutory form, in effect, imposes the 
best pre- 1946 procedure upon all the Federal departments and agen- 
cies. (3) Just as significant, in assessing the impact of the Admin- 
istrative Procedure Act, is the fact that the act, in some important 
respects, goes even beyond the most advanced pre-1946 procedure in 
any of the Federal agencies. This is particularly true with regard to 
the crucial question ‘of the administrative hearing officer which is at 
the heart of administrative procedure. 

The Administrative Procedure Act clearly goes beyond the minimal 
procedural requirements imposed by due process. Its most athe ant 
provisions, as the recent case of Marcello y. Bonds (349 U.S. 302, 311 
(1955) ), shows, impose proc edural safeguards which are aa at all 
req juired by the Constitution. 

By i its passage of the Administrative Procedure Act, the Congress 
manifested its special concern with the subject of administrative | pro- 
cedure. A statute like the 1946 act is not, however, self-executing. 
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The congressional “ought” must run the gantlet of administrative 
application before it attains the practical status of an “is.” Congress 
says what ought to be done, but that isn’t what actually occurs. This 
is true of all laws; but it is particularly the case with regard to a 
statute which seeks to regulate the internal functioning of administra- 
tion. The Administrative Procedure Act would lose much of its 
efficacy if its terms were to be read by the agencies in a decimating 
spirit. 

In order to insure that such will not happen, it is essential that 
the Congress exercise continuing supervision over the procedures fol- 
lowed by the departments and agencies of the executive branch. It 
is for the Congress to see whether such procedures comport with what 
the Supreme Court has termed the “fundamentals of fair play” and 
whether they are in accordance with the Administrative Procedure 
Act. Nor should it be assumed that congressional supervision in 
this respect will merely duplicate judicial enforcement of the Ad- 
ministrative Procedure Act. 

The courts can, it is true, intervene when an agency has failed to 
comply with a statute; but, even here, judicial review may be frus- 
trated because of technical doctrines such as lack of standing, lack of 
ripeness for review, failure properly to raise objections, and the like. 
Kven more important are practical limitations upon judicial power in 
this field. The courts can enforce only the letter, not the spirit, 
of a statute. Yet, as Justice Frankfurter has aptly stated, “It is 
true also of acts of Congress that ‘the letter killeth” ” United States 
ex rel. Knauff v. Shaughnessy (338 U.S. 537, 548 (1950) ). 

The Congress can, though the courts cannot, intervene when the 
spirit of a law like the Administrative Procedure Act is being vio- 
lated. In addition, it should be noted that judicial power is essen- 
tially negative in nature; it can only annul a specific agency action 
for a procedural violation. But the salient factor about most prob- 
lems of administrative procedure is that they can normally be resolved 
neither by mere judicial approbation nor censure. W hat is usually 
needed, on the contrary, is remedial legislation. And that is only 
within the scope of congressional power. 

This can be seen clearly from the way in which the Supreme Court 
dealt with what may well be the most pressing present problem in the 
iield of administrative procedure—that of the agency hearing ee rr. 
In Ramspeck v. Federal Trial Examiners Conference (345 U.S. 128 

(1946) ), the Court upheld the regulations of the ¢ ‘vil Service C om- 
mission governing examiners appointed under section 11 of the Ad- 
ministrative Procedure Act. But the Court’s holding that those reg 
ulations came within the letter of the lad did not, by any means, re- 
solve the hearing officer problem. 

On the contrary, in view of the constant criticism directed against 
the present situation, it has made further congressional resolutions 
of the problem essential. Such resolution would be made more feas 
ible if there were in the House an expert committee intimately ac- 
quainted with the whole field of administrative procedure. 

The committee proposed under House Resolution 462 would serve 
as the congressional watchdog over the field of administrative pro 
cedure. It would insure that proper effect is given within the de- 
partments and agencies to the different provisions of the Adminis 
trative Procedure Act. In addition, it would constantly scrutinize 
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agency procedures to determine what, if any, inadequacies manifest 
themselves in this field, and what, if any further remedial legislation, 
by way of amendment of the Administrative Procedure Act or other- 
wise, may be needed. If an Office of Administrative Procedure is 
established within the executive branch, the proposed committee 
would serve as its watchdog, to insure that its functions were being 
carried out properly. 

In recent years administrative lawyers have come to see that ad hoe 
investigation every two decades or so into the administrative process 
is far from adequate to insure proper procedures. The tremendous 
expansion of administrative authority, accompanied by a vast pro- 
liferation of agencies vested with power over the person or property 
of private citizens, has been seen to require continuous supervision by 
a permanent organ. 

Valuable though such an organ set up within the executive branch 
might be, it is in the Congress (vested with its responsibility of 
administrative oversight) that a supervising body in this field is essen- 
tial. A committee like that proposed by House Resolution 462 could 
fill for private citizens one of the great lacunae of the present system ; 

»., the lack of an adequate forum outside the executive itself where 
the ordinary citizen can “ventilate” his complaints against improper 
administrative procedures. A committee such as that proposed, em 
powered to act upon complaint or otherwise, could receive, investi- 
gate, and evaluate complaints regarding agency procedures. It would 
enable the Congress to exercise the continuous scrutiny over admin- 
istrative proc edure which is so essential (though so overlooked) a 
part of effective oversight of departments and agencies. 


Ill. CONGRESSIONAL POWER 


In the opinion of the present witness, there is no doubt whatsoever 
about the legal power of the Congress to set up a committee such as 
that proposed by House Resolution 462. It is erroneous to think that 
congressional oversight of administration is in any way violative of 
the doctrine of the separation of powers. Such an assumption is possi- 
ble only if we follow the extreme view that the separation of powers 
divides the branches of Government into three watertight compart- 
ments. 

Under such a view, the Congress is limited strictly to the enactment 
of statutes; in no other way can it act. Such restrictive interpreta- 
tion of congressional authority is, however, wholly out of line with 
modern theory and practice on the proper role of a legislative assem 
bly in a democratic State. 

As that organ of the Federal Government which alone is vested 
with the power to enact laws, the primary province of the Congress is, 
of course, to legislate. It would, however, be erroneous to think of 
tle functions of a modern legislative assembly solely in terms of law 
making. 

The political philosopher of these days of self-government 
wrote Woodrow Wilson in 1884 In criticizing the extent to which the 
work of the Congress was then devoted almost exclusively to legis- 
lation 


has * * * something more than a doubt with which to gainsay the usefulness 
of a sovereign representative body which confines itself to legislation to the exclu- 
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sion of all other functions. * * * Quite as important as legislation is vigilant 
oversight of administration; and even more important than legislation is the 
instruction and guidance in political affairs which the people might receive from 
a body which kept all national concerns suffused in a broad daylight of discus 
sion. There is no similar legislature in existence which is so shut up to the 
one business of lawmaking as is our Congress (Congressional Government, 
pp. 295, 297). 

It cannot be denied that there is a great deal of truth in this 
criticism of a representative assembly whose time is spent solely in 
passing laws. Important though the legislative function itself may 
be, a legislative body is hardly worthy of the title of Congress or Par- 
liament if it merely grinds out legislation as a sausage-maker grinds 
out sausages. 

Under contemporary conditions, the national legislation is the one 
great forum of expression which can be reached by the individual 
citizen. His Congressman is the one national official who is in con- 
tact with, and responsible to, a relatively small local area. It is 
through its representative in the National Assembly alone that the 
locality is normally able to make its views heard on the national level. 
But the legislative body is more than a committee of grievances 
where those represented can ventilate their opinions and complaints. 

It is even more important as a molder than as a receptacle of public 
opinion. Its job in this respect is to enlighten and educate by insuring 
adequate discussion of the important issues before the Nation. The 
debate in the Legislature should clarify those issues and enable the 
Nation intelligently to support or oppose the position finally taken 
in the two Houses. 

Even more consequential than its position as the forum of the 
Nation is the modern legislature’s role as overseer of the administra 
tion. It has already been emphasized that, under contemporary con 
ditions, the consistent delegation of authority to administrative agen- 
cies is a well-nigh inevitable condition. Unless the Congress grants 
the necessary powers, it is impossible for the functions which the 
modern state has had to assume properly to be carried out. 

At the same time, the extent of delegation makes the problem of 
effective oversight a crucial one, if there is not to be an va shift in 
our constitutional center of gravity—a shift away from the primacy of 
the elected representatives of the people to that of the irresponsible 
administrator. 


Initially— 





states the Director of the Legislative Reference Service— 

the pressure may have been on Congress for legislation (or upon the President 
as a party leader) ; ultimately, the highly intricate task of continuously inter- 
vening in the economic order has by virtue of legislative authorization and 
delegation of power become the task of a bureau or commission. Here is a 
transfer in the equilibrium of power and effectiveness, and the transfer is away 
from the operative signiticance of representative government and toward the 
bureaucratic ascendancy of the technically competent (Griffith, Congress: Its 
Contemporary Role, 2). 


If the trend referred to is to be resisted, the Congress must retain 
continuing control over the powers delegated by it. Unless the exer- 
cise of the authority delegated to him is closely supervised by the 
elected representatives of the people, the administrator is, in effect, 
placed in a position of almost complete irresponsibility. It is this 











60 ADMINISTRATIVE PROCEDURE AND PRACTICE 


which makes oversight of the Executive so important a part of the 
job of a modern legislature. 

The legal basis of the congressional power of oversight stems pri- 
marily from the fact that all exercises rulemaking : oat adjudicatory 
authority by the administration must find their source in a statute. As 
already shown, our law rejects the notion of inherent or autonomous 
lawmaking power in the executive—a rejection which received strik- 
ing artic ulation by the highest Court in the Steel Seizure case. 

It follows from this, however, that the administration, in the exer- 
cise of its delegated powers, acts solely as the agent of the legislature. 
But, if this is true, the latter must clearly possess the authority to 
exercise continuous control over administrative activities. For it is 
a fundamental principle of the law of agency that a principal re‘ains 
continuing control over his agent. The agent has the basic duty to 
obey the directions of his principal (Restatement of Agency, par. 385) 
and is accountable if he fails to perform this duty. In our system, 
the administrative agency, as the agent of the Congress, owes the 

same duty to its principal and is similarly accountable to it. 

The well-known case of Humphrey’s Executor vy. United States 
(295 U.S. 602 (1935) ), establishes the validity of what has just been 
said insofar as the independent regulatory commissions in the Fed- 
eral Government (of the type of the Interstate Commerce Commission 
or the Federal Trade Commission) are concerned. In that case, the 
Court held that an administrative body like the Federal Trade Com- 


mission acts as a direct agent of the Congress and (in appropriate 
cases) of the courts. 


To the extent that it exercises any executive function—as distinguished from 
executive power in the constitutional sense—it does so in the discharge and effec- 
tuation of its quasi-legislative or quasi-judicial powers, or as an agency of the 
legislative or judicial departments of the Government. 

If a body like the Federal Trade Commission was created as an agent 
of the Congress, it follows as a matter of course that it is subject to the 
control of its principal, just as every other agent is. 

What may not be as generally realized is that the same relationship 
of principal and agent exists between the Congress and the executive 
departments and agencies, insofar as the lawmaking powers of the 
latter are concerned. It is erroneous to assume that the departments 
and agencies in the executive branch act solely as the agents of the 
President. Such an assertion was made and rejected by the Supreme 
Court in an early landmark case, Kendall v. United States (12 Pet. 524 
(1838)). The Court there refused to follow the view that executive 
officers are under the exclusive control and direction of the President. 

According to the opinion of Mr. Justice Thompson : 

The executive power is vested in a President; and as far as his powers are 
derived from the Constitution, he is beyond the reach of any other department, 
except in the mode prescribed by the Constitution through the impeaching 
power. But it by no means follows, that every officer in every branch of the 
department is under the exclusive direction of the President * * * it would be 
an alarming doctrine, that Congress cannot impose upon any executive officer 
any duty they may think proper, which is not repugnant to any rights secured 


and protected by the Constitution. 

Administrative agencies in our system possess significant lawmaking 
powers only because such powers have been delegated to them by the 
Congress. With regard to such powers, their position is clearly that 
of agents of the legislature ; their authority finds its source solely in 
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congressional delegations and, like all agents, their exercise of the 
delegated authority is subject to the scrutiny and supervision of their 
principal. 

The extent to which congressional oversight authority reaches is 
well illustrated by the Reorganization Acts of 1939 to 1953. Those 
acts have provided that Presidential reorganization plans were not 
to be effective for a stated period during which they could be nullified 
by congressional disapproval—under the acts of 1939 and 1945, and 
by a concurrent resolution of the two Houses, under those of 1949 
and 1953, by a resolution passed by either House. 

A significant number of reorganization orders issued under these 
acts have been nullified by congressional censure. And there is little 
doubt that the power of disapproval by resolution has enabled the 
Congress to exercise much greater control over exercises of the power 
delegated by the Reorganization Acts than is the case where authority 
is merely conferred by it, subject only to the indirect controls nor- 
mally at the disposition of American legislatures. 

Indeed, it is interesting to note that the degree of congressional 
control here is so great that it led the Attorney General in 1933 to 
express the opinion that a 1932 antecedent of the Reorganization 
Acts, which contained, like them, a power in the Congress to dis- 
approve by resolution was invalid (see 37 Ops. Atty. Gen. 56 (1933) ). 

Despite this opinion, however, no one today doubts the constitu- 
tionality of the Reorganization Acts. But if the Congress can nullify, 
by resolution of either House, Executive orders in a field so related 
to the internal functioning of administration as the organization of 
the executive branch, it is difficult to see how anyone can doubt the 
power of the Congress to exercise oversight of the administrative 
process by the relatively milder device employed in House Resolution 
462. 


IV. EXPERIENCE OF OTHER LEGISLATURES 


In actuality, the questions presented by House Resolution 462 are 
not at all questions of law, but only questions of policy. There is 
really no legal doubt about the authority of the House to create a 
committee endowed with the functions contemplated by House Reso- 
lution 462. The only question relevant to this subcommittee’s inquiry 
is really that of whether such a committee should, as a matter of policy, 
be created. 

In this connection, it is felt that this subcommittee may consider 
it relevant that a number of other legislatures, both in this country 
and elsewhere, have been experimenting in recent years with devices 
to increase the effectiveness of their oversight of administrative agen- 
cies. The devices referred to have all tended in the direction of some 
system of direct legislative review of administrative rules and regu- 
lations analogous to that provided for under the already discussed 
Federal Reorganization Acts. 

At least six States in this country have had specific provisions in 
their laws setting up methods of direct legislative control of rules and 
regulations. In three of these States—Connecticut (Conn. Rev. Gen. 
Stat., par. 385), Michigan (Mich. Comp. Laws, par. 24.78 (b)), and 
Nebraska (Nebr. Rev. Stat., Ann., par. 84-904)—all agency rules 
have had to be filed with the legislature, where they have been (under 
the Connecticut and Michigan laws) referred to the appropriate com- 
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mittees for consideration. The legislature might then annul any 
rule by concurrent resolution. Under the laws of Kansas (Kans. Gen. 
Stat., Ann., par. 77-410), Virginia (Va. Code, Ann., par. 9-6.9 (d)), 
and Wisconsin (Wis. Stat., par. 227.031 (1953)), there has been no 
express requirement that all rules be submitted, but there has been 
specific provision for the legislative annulment of any agency rule, 
either by resolution of either house (Virginia) or by concurrent 
resolution. (Cf. S. C. Code, Ann., par. 1-15, under which agency 
rules “shall be effective until they are amended or repealed by * * * 
acts of the General Assembly.”) 

Some State laws go even further. Noteworthy are two Wisconsin 
statutes, which provide a requirement of legislative approval of par- 
ticular administrative rules. Wisconsin Statutes, paragraph 14.225 
provides that “any general code covering a particular subject” adopted 
by the board of health or department of agriculture must be submitted 
to the Governor 30 days in advance of its proposed effective date. 

Then, if any taxpayer complains in writing to the Governor, the 
latter may suspend the effective date of the rule until such time as the 
rule is approved by the legislature. Under it, all food standards 
adopted by the Department of Agriculture must be approved by the 
legislature through joint resolution before they can go into effect 
(Wis. Stat., par. 97.022). 

Some of the State laws referred to provide that the legislature, in 

addition to possessing the power to annul, also shall have the power 
to amend an administrative rule. The Nebraska law requiring all 
rules to be filed with the legislature provides that 
Such rules, when considered by the legislature, may be rejected, changed, altered, 
amended, or modified in such manner as it deems advisable. 
And the Wisconsin statute authorizing the legislature to disapprove 
a rule by joint resolution goes on to provide that the legislature may 
indicate in its resolution what modifications would result in an 
acceptable rule. 

In those States, in other words, the legislature has the right to annul 
any rule or amend it, not merely by passing a new statute but simply 
by resolution of the legislature. 

It may be of interest to this subcommittee to learn that the device 
of direct legislative review as a means of oversight of administrative 
rules and regulations, which the States referred to have recently 
adopted, has been used as well by the British Parliament for the 
better part of a century. Under British laws delegating saenering 
power, most administrative rules must be laid before Parliament an 
may be annulled within 40 days by a resolution of either House. In 
1944 the House of Commons set up a standing committee to which was 
delegated the job of scrutinizing in detail all of the rules and regula- 
tions laid before the House. The theory behind its creation was that, 
as something like a thousand such documents, that is, rules and regu- 
lations, were being laid before Parliament each year, no individual 
legislator could give them adequate study. There ought to be some 
person or some body whose business it would be to dig into the pile and 
single out the very small percentage to which the House needed to 
give attention. A democratic chamber could hardly entrust this 
responsibility to an official; the only alternative was a committee of 
members. This, it should be noted, is exactly the theory behind House 
Resolution 462. 
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It should be pointed out that the British House of Commons has not 
been alone in delegating its job of reviewing administrative rules to a 
committee. Under a Virginia law of 1944, a legislative committee 
was set up to review the proposed rules of 12 agencies. And an 
interim joint legislative committee was established as well under a 
Michigan statute to review rules between sessions. In addition, the 
1955 report of the Wisconsin Legislative Council recommends the 
setting up of a joint legislative committee to scrutinize rules and in- 
vestigate complaints with respect to them. 


It is one of the happy incidents of the Federal system 
reads a famous passage of Mr. Justice Brandeis— 


that a single courageous State may, if its citizens choose, serve as a laboratory ; 
and try novel social and economic experiments without risk to the rest of the 
country (New State Ice Co. v. Liebmann, 285 U. 8. 262, 311 (1982) ). 

In the field of legislative oversight of executive departments and 
agencies, the six States already referred to have been serving as labo- 
ratories for the rest of the country. It is not, of course, contended 
that the Congress must necessarily adopt verbatim all State techniques 
tried in this field. At the same time, it should be of moment to this 
subcommittee that the legislatures of a significant number of States 
have become sufficiently concerned with the problem of effective legis- 
lative oversight to adopt the measures discussed—measures which, if 
anything, go even further than that proposed by House Resolution 
462. The problem of oversight is, without any doubt, even more 
pressing in the Federal field than it isin the States. It is sure ‘ly time 
for the Federal Legislature as well to take steps toward some resolution 
of the problem. 


Vv. CONCLUSION 


It is hardly enough to establish in theory the existence of congres- 
sional authority of oversight of administration. As Mr. Justice 
Jackson stated so aptly in the Stee/-Seizure case : 

If not good law, there was worldly wisdom in the maxim attributed to 

Napoleon that “The tools belong to the man who can use them.” We may say 
that power * * * belongs in the hands of Congress, but only Congress itself can 
prevent power from slipping: through its fingers. 
In the absence of effective assertions of the congressional power of 
oversight, it is not surprising that the departments and agencies have 
persisted in practice in exercising their authority almost entirely free 
from real accountability to the legislature. It should not be forgotten 
that, in political, as in natural, science, nature abhors a vacuum. If 
the Congress is derelict in asserting any of its prerogatives, executive 
pretensions will rush in to fill up the power vacuum. What is now 
needed is for the Congress to assert effectively its power of oversight 
and to cease its ¢ abdication of the area of delegated authori ity to admin- 
istrative prerogative. 

In the opinion of the present witness, effective oversight of the two 
areas covered by House Resolution 462—that is, the need for standards 
to limit delegations and administrative procedure—could do much 
to restore the proper balance between the legislative and executive 
branches. Nor is it accurate to assume that the task of oversight in 
these areas can be adequately performed by the existing standing 
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committees of the House. Their job is primarily in the fields of sub- 
stantive law dealt with by the different departments and agencies. 
It is unrealistic to expect them to act also as overseers of excessive 
delegations and the adequacy of administrative procedures. 

The subject of administrative practice and procedure has now be- 
come so important that it deserves the full attention of a separate com- 
mittee to serve as the “watchdog” over the departments and agencies in 
that field. No one today doubts that the judicial process is the proper 
subject of concern of a distinct Judiciary Committee, which is not con- 
cerned with the substantive law dispensed by the courts. The whole 
point about House Resolution 462, however, is that the same is now 
true of the administrative process. Administrative practice and pro- 
cedure has become such an important subject for congressional atten- 
tion that it deserves the constant scrutiny of a House committee 
specially set up for the purpose. 

In the opinion of this House— 
reads a famous House of Commons resolution of the time of Charles I— 
the power of the Executive has increased, is increasing, and ought to be diminished. 


There are doubtless many who would like to see a similar resolution 
moved in contemporary American legislatures. It is not, however, the 
growth of Executive power as such which constitutes the great danger 
to our polity. Executive power properly controlled is an essential tool 
to enable the modern State to perform its multifold tasks. The great 
danger is the delegation to the Executive of uncontrolled power—of 
power which—to paraphrase Mr. Justice Cardozo—is not canalized 
within banks that keep it from overflowing. If that danger is to be 
avoided, the Congress must devise means to make effective its oversight 
of exercises of the powers delegated by it. Without such means, the 
power of oversight 1s not only reduced to a mere feint; it may even do 
positive harm by giving the illusion of a safeguard that does not really 
exist. And, in a democracy, nothing is so dangerous as a safeguard 
that appears to be adequate but is really a facade. 

That, gentlemen, concludes my prepared statement. In view of the 
length of this as compared with the others, perhaps the following 
remark might be appropriate : 

We are discussing the field of administrative law. One of the most 
famous doctrines in that field is the doctrine of the exhaustion of ad- 
ministrative remedies. I hope I have not perpetrated the exhaustion 
of Congressmen and perhaps of witnesses also, this morning. 

Mr. Boiiine. I am sure I speak for the other members of the sub- 
committee present in saying that this has been a very, very interesting, 
thorough, and stimulating statement. Asa matter of fact, 1 would go 
a little further and say that in some years of listening to statements, 
that this is one of the finest I have heard. 

Mr. Latham—— 

Mr. Laruam. I would like to add that the statement was not exhaust- 
ing but it was certainly very exhaustive, searching, challenging, and 
complete. I enjoyed hearing it. 

Mr. Boiiine. I have a few questions I would like to explore. Some 
of them grow out of the statement and some do not. 

One of the problems we have is not only the problem of deciding 
whether we agree that this is a thing that should be done, but, if we 
should decide that, and if the full committee should reach the same 
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conclusion, how it could be done. 1 believe you were here when I was 
exploring various other alternatives. I have still another one. 

Why is it, in your opinion, that the functions of this proposed com- 
mittee could not be carried out within the framework of the existing 
committees? Specifically, possibly Government Operations, or pos- 
sibly Government Operations and Judiciary, with the only action re- 
quired by the House being a modification of the rules which would spe- 
cifically assign to 1 or 2 committees the responsibility. 

In the past, as you know, it is only by precedent that a committee 
has responsibility in this field. 

Why would it not be possible to accomplish this purpose by changing 
the rules to that more limited extent and perhaps informally arranging 
for a standing subcommittee of one of the committees to function in 
this field ¢ 

Mr. Scuwartz. I would like to answer the question in two ways: 
First, I would like to deal with the question of why the existing stand- 
ing committees concerned perhaps with substantive law cannot do it, 
which I think underlies your question. 

I would like to approach it in this way: Let us look back at the de- 
velopment of committees in the House and let us assume that there were 
no judiciary committees concerned with the court. Let us assume 
that the Federal courts will be in existence for the better part of a 
century—some 70 years to be exact, to make the parallel exact. And 
suppose the members of the legal profession or perhaps others con- 
cerned had come to the Congress and said, “The time has come—the 
courts are doing such important work that the time has come to set up 
a special committee to deal with the judiciary.” 

Couldn’t the same arguments have been made? “The courts are ad- 
ministering substantive law. The committee concerned with inter- 
state commerce will take care of the work the courts do in that field. 
The committee concerned with labor will take care of the courts so far 
as they are acting under the labor law. The committee concerned with 
the antitrust laws will take care of that.” 

But, then, you would say the answer would have been, “That is not 
true. The courts, as such, over the years have acquired such importance 
that they need a separate committee to look over them as a whole, not 
at all concerned with substantive law.” 

The whole point is, I think, that is exactly what has occurred with 
the administrative process. 

You have here what is without a doubt the greatest development in 
our law during the past century. I have no hesitation in saying that 
legal historians 200, 300, 400 years from now, will draw an exact 
parallel between the growth of administrative power, today, and in 
the past 50 years, and the rise of equity and courts of that type, 300 
years ago. 

You have a subject which has crept on us, “growed like Topsy” as 
it were. Tomy mind the only question you have to ask yourself, really, 
is: Is this a subject so important that it deserves special treatment / 

I have no doubt but that the answer is in the affirmative. I do not 
see how anyone who walks through a law library can have any doubt, 
today. You see these volumes and volumes of decisions. Or, anyone 
who goes into the agencies and sees the kind of work they are doing 
and their effect on the community. 
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This deserves special treatment, just as the courts deserved special 
treatment when the Committee on the Judiciary was set up. 

Now, let me go into the exact question you asked, here: Why couldn’t 
this be set up as a subcommittee ¢ 

If it was set up as a subcommittee, I should think the Committee 
on the Judiciary, first of all, is the last place you would want to 
set it up. 

Now, members of the legal profession—particularly the American 
Bar Association—are accused of wanting to cast the administrator 
in the mold of the judge; put him in the ironclad pattern which 
critics refer to as the straitjacket of the judicial process. 

I do not think that accurately reflects the view of at least informed 
members of the legal profession. I think we want to judicialize to 
some extent but only up to a line, and beyond that line, you want to 
let these agencies develop their own procedures. That was the main 
purpose in giving the power to the agencies, rather than the courts. 

If that is true, I don’t think you want to place this subject in the 
hands of the committee that is concerned with the courts. It will 
tend to analogize too much. 

Now, the only other standing committee where this might be included 
as a subcommittee is Government Operations. Actually, to our way 
of thinking—at least to mine—Government Operations is really a 
precedent for this committee. There you have a committee set up 
after the Legislative Reorganization Act, concerned with overall 
jurisdiction over all the departments and agencies, with a jurisdiction 
which is primarily not legislative—primarily a study jurisdiction, 
but a jurisdiction whose worth has been proved over and over again 
since it was set up. 

Now, why shouldn’t this, then, following your line of reasoning, 
go as a subcommittee, there? I think the answer goes back to what 
I was saying: this subject is important enough to deserve special 
treatment. 

Let me express it perhaps in this way: there is a psychological 
aspect which perhaps has not been mentioned during these hearings. 
The setting up of a separate committee in this field will serve notice, 
both within and without the Congress, particularly to the executive 
and the affected public, that here is a very real problem, Congress 
sees the problem, it doesn’t have the answer but it intends to lay down 
a line thus far and no farther. “We are going to step in in the two 
most vital areas. The power we give you and the procedures, the 
way you are exercising those powers.” 

I think it is of tremendous importance psychologically for the 
Congress to take the initiative at this time, at a time when everyone 
is concerned with the problem of legislative oversight. 

When you people see more and more how you are letting authority 
slip from your fingers, you tend to throw up your hands and ask what 
you can do. I do not think anyone knows what you can do. But 
the answer istomakeastart. This committee is a start. 

I have no doubt that if it is set up, it will grow. These are the 
powers you are giving it now. It will prove itself the way Govern- 
ment Operations has proved itself. 

Of course, no one can force Congress to exercise its powers, but 
with a committee continuously concerned in this area, you at least 
have the means to effectuate your power of oversight. 
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Of course, parenthetically, that is the word that is always used, but 
it is a terrible word, because “oversight” is exactly what it has been 
over the years. 

Mr. Boxing. I would like to get a more clear understanding of the 
infinite variety of these so-called administrative agencies. Some are 
at the State level and some may be at the Federal level, but I gather 
there are administrative agencies, such as milk boards, which have 
what amounts to pure legislative power. There are others, like the 
NLRB, which have a much more complicated kind of power. Not 
being expert in this field, I wondered if you would briefly run over 
a few, so that I would have a better idea in my own mind of the range 
in types? 

Mr. Scuwarrz. Unfortunately, there is nothing readily available. 
I would like to refer you to something in addition to my own remarks 
to give you an idea of the impact of the problem. You are dealing 
with a subject which dwarfs in importance your own work in some 
ways, literally; which dwarfs in importance the work of the courts. 

The individual who deals with Government rarely sees a Congress- 
man, despite the efforts you may make to counteract that. Except at 
the level of traffic violations, he hardly ever sees a court. But he goes 
to the Government every day. He pays the Government taxes every 
year. His social-security contributions are deducted. 

I have seen a statement analyzing the work of these agencies, lit- 
erally from birth to the grave, you deal with these agencies. 

Now, if I can briefly go into your point, I do no know if my answer 
will be adequate. If not, I wish you would tell me, because I think 
more important than the actual resolution is the background, because 
if you are convinced of the fact, as I am and as anyone who has dealt 
with it is, you will almost inevitably come around to the idea of this 
resolution or something like it. You can’t resist the need for some- 
thing to be done, if you realize the problem. 

The problem is the great problem of our age, aside from the funda- 
mental issue of war and peace. We are in a little room here. If these 
students of New York University hadn’t come in we would be talking 
to no one, but there is nothing going on in the Congress today which 
is more important than this. 

The great danger of our era is the danger of an omnipotent admin- 
istration vested with all-pervasive regulatory powers. The danger 
is the danger so vividly painted by George Orwell in his novel 1984. 
The people who look upon the Government and see the danger of legis- 
lative abuses, who do not want you to exercise your powers, they com- 
pletely overlook the problem. 

The great danger, if we survive, because of the existence of means 
of destroying the human race—the great danger is 1984. 

Now, let me go to these agencies. There are in the Government 
various regulatory agencies, and they are doing a great many things, 
but I think what the citizen is concerned with is primarily the agen- 
cies’ exercising powers which are directed outward, not matters of 
internal administration, where the powers go inward. Outward, 
through two particular exercises of authority: (1) The power to make 
rules and regulations having the force of law; and (2) the power 
to decide individual cases. Those are the characteristics of the agen- 
cles we are concerned with. Those are the agencies we are interested 
in controlling. 
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Some agencies possess only significant legislative authority, such 
us the ones you mentioned—rulemaking. Some possess only judi- 
cial powers, such as the Federal Trade Commission, whose power is 
primarily judicial. The more important of them such as the Inter- 
state Commerce Commission possess both judicial and legislative 
power. And it is the power to make the law. 

When the ICC promulgates a rule, it has the force of law, just as 
a statute which you pass. The Interstate Commerce Commission was 
authorized to promulgate safety regulations to govern transportation. 

The individual owner of the railroad or truck does not go to your 
law. He goes through the extremely long and complicated ICC regu- 
lations. If he violates those regulations, there is a criminal penalty. 

IXven today, you will find purists denying that an agency can make 
law, that only you can make law. At most, they have quasi-legisla- 
tive power. But when a trucker violates the ICC safety regulations, 
they do not put him in a quasi-cell. 

Look at the : agencies in another way. They do certain things. They 
are, first of all, important licensing agencies in both State and Fed- 
eral Governments. The individual in more and more important pro- 
fessions, callings, occupations, any kind of work, cannot do work unless 
he gets approval of the agencies concerned. 

There you have one of the most significant types of administra 
tive power. For example, there has been a great deal of controversy — 
you people have been in on it—concerning “the : authority of the Civil 
‘Aeronautics Board with regard to partic ular carriers and also the fact 
that in certain cases the action of the Board is not binding but must 
be approved by the White House. That is a licensing power. An air- 
line which could not get a license is out of business. They have the 
airplanes but they cannot fly. They may have been in business for 
many years and may have an investment of millions, but if they lose 
the license they are out. It is an economic death sentence. That is 
one very significant power exercised by these agencies. 

Other powers concern the authority to regulate different aspects 
of the economic system, which I think is the aspect of the thing which 
has been most written up in this country. The authority to regulate 
unfair competitive practices, in a particular industry, such as the 
ICC has. The power to regulate unfair competitive practices cut- 
ting across all industry, suc h as the Federal Trade Commission has. 
The power to regulate unfair labor practices. That is another impor- 
tant type of agency. 

A third is a very important aspect of economic regulations. The 
power to fix the return which the individual entrepreneur ‘an get for 
his product or service—something which has become more and more 
important in our law. Originally, it was very narrowly confined to 
the field of public utilities, strictly speaking. It has spread out so 
that now in the field you mentioned, before—milk control—the price 
those people get is fixed not by themselves, but by a Government 
agency. Another r aspect of economic 1 regulations. 

Another ver y import tant type of agency to which all too little atten- 
tion has been devoted is the type of agency that has been coming into 
prominence during the past 20 years or so. The agencies cre: ted to 
administer the vast social service schemes undertaken by the States: 
Pensions, old-age insurance of that type, medical assistance, whatever 
it is, veterans’ benefits. All these vast. social-service schemes which 
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rightly or wrongly the State has undertaken, and which contempo- 
rary public opinion requires it to undertake. 

Well, you h 1ave agencies there administering the laws, vested with 
legislative : and judici ial power, which is often not considered but which 
is In some ways more important than the other agency because there 
you get the average individual who really has no recourse whatsoever. 

The man who comes afoul of a social-security regulation which he 
never knew of and which is very broad, he has almost no remedy. 

The man who attains the age of 65, thinks he is going to get the 
pension, but for some reason the Social Security Administration lays 
down a decision, an order in his case, denying him that. Maybe 
rightly, but he again is completely lost. 

Now, you have that vast area 

And the last area I want to mention to you is the one which hits the 
individual most of all, the field of internal revenue. Of course, there 
you have a tremendous range of administrative power which in some 
ways is better controlled than the other powers given by the Congress 
because the impact is such that Congress has recognized it from the 
beginning and has exercised continuing watchfulness. 

But all these other areas I have been mentioning, particularly the 
cases involving the private individual without the resources available 
to him of the litigants im the field of economic regulation, those are 
the areas where we do not know the impact. ‘They hit people; they 
have no remedy. 

You may realize some of the impact from individual letters from 
constituents but I am sure most constituents do not write letters to 
you. Most of them rely on the agencies as the final word. That 
statute in some cases say—those statutes in that field say, sometimes, 
“The decision of the agency shall be final.” 

As a practical matter es the statute says anything or not, it is 
final. The individual does not appeal. 

Mr. Botuine. That is exactly the kind of thing I want. 

Is there anything else, Mr. Latham? 

Mr. Laruam. I am not at all surprised you made such a great con- 
tribution to this subject, because you come from the great State of 
New York. 

Mr. Bouuine. I thank-you very much, sir. 

Mr. Poole, do you have anything else / 

Mr. Poorer. I think not, Mr. C ‘hairman. 

I would like to inquire whether there is anything we can add to the 
record. 

Mr. Botitrnc. When we review the record, Mr. Poole, if we have 
other questions, we will ask you to expand on them. There may be 
some gaps we will want filled. 

Mr. Pootre. We will probably want to make some comments on the 
statement submitted by the Association of American Railroads and 
anyone else. 

Mr. Bottrne. I think that would be all right. 

I would like the permission of the subcommittee to insert at the 
appropriate place in the record certain letters and documents in con- 
nection with the hearings. 

Without objection, that will be done. 
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Mr. Bote. If there is no objection, we will adjourn, to the call of 
the chairman, first thanking all of the participants for very enlighten- 
ing and helpful testimony. 

Thank you. 

(Whereupon, at 11:45 a. m., the subcommittee adjourned, to recon- 
vene at the call of the chairman.) 

(The documents referred to follow :) 


ASSOCIATION OF AMERICAN RAILROADS, 
LAW DEPARTMENT, 
Washington, D. C., May 24, 1956. 
Hon. RIcHARD BOLLING, 


Chairman, Subcommittee on House Resolution 462, 
Committee on Rules, House of Representatives, Washington, D.C. 


DEAR Mr. CHAIRMAN: I beg leave to file herewith 10 copies of a statement on 
behalf of the Association of American Railroads in opposition to Resolution 462, 
which we respectfully request be incorporated in the record and considered by 
your subcommittee in its deliberations upon the measure. 

It will be appreciated if, in due course, receipt of this statement may be 
acknowledged. 

Respectfully yours, 
Tuomas L. Preston, General Solicitor. 


STATEMENT OF THE ASSOCIATION OF AMERICAN RAILROADS 


The railroad industry, which has been subject to regulation for nearly 70 years 
by the Interstate Commerce Commission, the oldest independent Federal regu- 
latory body, is gravely concerned over the proposal in House Resolution 462 to 
set up a permanent Committee on Administrative Procedure and Practice. 

The idea of establishing such a permanent committee to deal with legislation 
relating to the administrative process may seem reasonable enough on its face. 
There is reason to believe, however, that this proposal is primarily designed to 
aid in carrying out certain legislative objectives which would seriously impair the 
effective functioning of agencies like the Interstate Commerce Commission. 

House Resolution 462 embodies a recommendation recently adopted by the 
house of delegates of the American Bar Association and it is understood that the 
only witnesses called to appear and testify at the hearings on the resolution are 
representatives of that association. The fact that the American Bar Association 
also recently adopted resolutions to carry out in somewhat modified form certain 
recommendations of the Hoover Commission on Legal Services and Procedures 
and its task force indicates that the objective in seeking establishment of the 
proposed Committee on Administrative Procedure and Practice is to secure a 
special forum for advocacy of these recommendations so that they can be enacted 
into legislation, 

The motives of those who are seeking to carry out these alleged reforms are 
not subject to question, but from the standpoint of a strictly regulated industry 
like the railroad industry, which has had long experience with Federal admin- 
istrative procedures, they could produce incalculable harm. 

Characterizing these recommendations generally, it ean be said that they 
would impose a formalized and judicialized procedure on regulatory agencies 
which would needlessly complicate every stage of proceedings before the Inter- 
state Commerce Commission and produce interminable delays and unnecessary 
litigation with resulting economic loss to the regulated industries. 

The proponents of these alleged administrative reforms exhibit a profound 
distrust in the administrative process. No doubt there is some basis for this 
attitude of mind as a result of experience with certain types of Federal regu- 
latory agencies during the past two decades, but this does not justify applica- 
tion of drastic remedies to established agencies like the Interstate Commerce 
Commission which have been remarkably free from abuses in the administrative 
process. 

The fundamental error in the approach of the Hoover Commission and of the 
American Bar Association lies in the belief that a uniform, judicialized proce- 
dure can be established for the conduct of all administrative hearings before all 
types of Federal agencies without impeding the proper exercise of their func- 
tions. 
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All administrative actions are not essentially similar and long experience 
demonstrates that procedures suitable for one agency are not necessarily 
suitable for another performing essentially different functions. The Interstate 
Commerce Commission operates in a specialized field and its practices and 
procedures have evolved from long experience in carrying out the particular 
functions entrusted to it by the Congress. 

It annually decides over 1,500 adversary proceedings, as well as thousands 
of less important matters. It employs over 40 percent of all hearing examiners 
and it is safe to say that in importance, complexity and volume, its administra- 
tive work exceeds that of all other Federal regulatory agencies combined. 

Revision of its procedures and increased judicial supervision of its actions 
because of abuses encountered in other agencies would certainly be a case of the 
tail wagging the dog. 

One of the basic reasons for the success of the Interstate Commerce Com- 
mission has been the fact that it has been recognized as an independent agency 
and has been protected from political influences in the executive department as 
well as undue encroachment by the courts. In spite of the position taken by 
the American Bar Association it is significant that its section of public utility 
law, composed of attorneys who practice before such agencies as the Interstate 
Commerce Commission, Federal Power Commission, Federal Communications 
Commission and Civil Aeronautics Board, has recommended vigorous opposi- 
tion to proposals of the Hoover Commission Report on Legal Services and Pro- 
cedures which were regarded as threats to the independence of these utility 
regulatory commissions. 

The various proposals for revision of Federal administrative procedures 
and practices are complex, detailed and to some extent conflicting. There are 
the recommendations of the Hoover Commission on Legal Services and Procedure 
and the separate recommendations of its task force. The drastic provisions 
of the task force’s proposed administrative ccde and legal services act are 
embodied in bills such as H. R. 6114, H. R. 6115, S. 2540, and S. 2541, now 
pending in Congress. There are the somewhat less drastic recommendations 
of the American Bar Association. But all of these proposals point in the same 
general direction. 

They would deprive the Interstate Commerce Commission of control over its 
relatively simple procedures and practices and substitute formalized, judicial- 
ized procedures. The ICC would be required to abandon rules of evidence evolved 
to fit the issues peculiar to its proceedings, and to apply rules of evidence and 
requirements of proof employed in civil nonjury cases in the United States district 
courts. 

Court rules of evidence are ill adapted to administrative proceedings which 
differ widely from matters tried before a district court involving individual 
controversies between private litigants. 

Hearing officers would be entirely detached from the ICC and under the control 
of an agency in the executive department. They would be required to render 
initial decisions in all formal proceedings regardless of the need for expediting 
the handling of a particular case in order to do substantial justice. 

The power to make factual decisions subject to only a very limited review 
by the Commission would be lodged in the hearing officers, thus threatening the 
unformity of policy which has always been regarded as essential to the proper 
administration of the Interstate Commerce Act. 

The power of the courts over ICC proceedings would be expanded. The well- 
established rule that the parties must exhaust their administrative remedies 
before resorting to the courts would be abrogated. The courts would be em- 
powered to enjoin ICC action at any stage of the proceedings, thus increasing 
the opportunity for delaying essential administrative relief. The scope of 
judicial review would be expanded, resulting in the substitution of the judgment 
of a court, inexperienced in transportation matters, for the experienced judg- 
ment of the ICC. 

Changes such as these would make ICC regulation more complex and costly 
for all concerned. They would delay essential administrative action to the 
economic detriment of the regulated industries. They would destroy the 
uniformity of policy which is essential to the fair administration of the Inter- 
state Commerce Act. 

Neither the fact that abuses of the administrative process may have occurred 
in other agencies nor the desire for uniformity in the administrative process 
for uniformity’s sake should be permitted to force these changes on the Inter- 
state Commerce Commission and deprive it of its independent status. The 
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railroad industry, as a strictly regulated industry with much at stake, is 
strenuously opposed to the establishment of a permanent Committee on Admin- 
istrative Procedures and Practice as a step toward these objectives. Existing 
committees, including the Judiciary, Government Operations and Interstate and 
Foreign Commerce Committees, are fully competent to handle the various 
matters relating to the regulatory agencies and the review of their decisions by 
the courts. 





CONSIDERATION OF HoUuskt RESOLUTION 462 PROVIDING FOR THE ESTABLISHMENT 
OF A STANDING COMMITTEE ON ADMINISTRATIVE PROCEDURE AND PRACTICE 


(Nore.—References to transcript pages are to pages of the typewritten transcript of the 
Hearings. ) 


Statement by Wilbur LaRoe, Jr., and John R. Turney, upon behalf of the 
Association of Interstate Commerce Commission Practitioners in opposition 
to propose resolution. 

Under direction of the president and executive committee of the Association 
of Interstate Commerce Commission Practitioners, herein called the association, 
we have been directed to present the following statement upon behalf of its 
members. 

Wilbur La Roe, Jr., was a hearing officer and chief examiner for the Interstate 
Commerce Commission from 1914 to 1920. He is an attorney engaged in the 
practice of law in Washington, D. C., specializing in matters before the Inter- 
state Commerce Commission. For a number of years he was associate counsel 
in Washington for the Port of New York Authority and has, from time to time, 
represented other shippers and carriers before the Commission. He is a member 
and past president of the association and is also a member of the American 
Bar Association. 

John R. Turney has been engaged in the general practice of law since 1908, 
and in practice before the Interstate Commerce Commission since 1917. He is a 
member of the firm of Turney & Turney, having offices in Washington, D. C., and 
represents motor carriers, shippers, freight forwarders, and railroads. He is a 
member and past president of the Association of Interstate Commerce Commission 
Practitioners, of the American Bar Association, and also of its sections of public 
utility and administrative law. 

The association includes about 4,000 attorneys and practitioners who regularly 
practice before the Interstate Commerce Commission. Its general office is in 
Washington, D. C., and it has local chapters in 24 cities located throughout the 
United States. 


The resolution 


House Resolution 462 proposes to establish a Committee on Administrative 
Procecure and Practice having jurisdiction over procedures of administrative 
agencies, the publication of the rules, orders, policies, and information thereof, 
and of hearing officers of such ageneies. In addition, the new committee would 
be charged with the study of abuses or excesses of administrative authority, the 
need for legislative standards to limit the exercise of delegated administrative 
discretion, the study of procedures and practices to determine whether or not 
they are in accordance with law, protect public and private rights, avoid undue 
delay and unnecessary expense and comport with principles of fair play; and 
of evaluating the effect of the laws enacted to regulate procedures of administra- 
tive agencies. In connection with this duty it is contemplated by the proponents 
that the committee will receive and hear complaints respecting administrative 
agencies. 

List of agencies 

In response to the desire of the chairman expressed at page 170 of the tran- 
script, we attach as exhibit A to this statement a list of all of the Federal 
agencies who publish in the Federal Register and Code of Federal Regulations, 
rules promulgated by them under the authority of the respective statutes by 
which they were created and the present standing committee from whieh it is 
proposed to transfer control of the procedure, etc. Time did not permit us to 
make a more detailed check of the accuracy of such assignments, which, however, 
should be sufficiently accurate to be illustrative of the effect which the proposed 
resolution would have upon the duties of the present standing committees. 
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Proposed code 


H. R. 6114 and H. R. 6115 which would enact a proposed administrative code, 
were introduced at the request and designed to implement the recommendations, 
of the task force of the Second Hoover Commission. These bills are now pend- 
ing before the Judiciary Committee. 

Five * of the witnesses who appeared in support of House Resolution 462 were 
either members or consultants to that task force. The resolution therefore in 
effect is a motion for a change of venue from the Judiciary Committee to a new 
committee more to the liking of the proponents. 


} 
* 


1. PROPONENTS ALLEGE NO ADMINISTRATIVE ABUSES WHICH CANNOT BE ADEQUATELY 
REMEDIED UNDER EXISTING LAW, AND BY EXISTING COMMITTEES OF THE HOUSE 


Interstate Commerce Commission 


The Interstate Commerce Commission upon behalf of whose practitioners we 
speak, has been in existence for nearly 70 years. It is not only the oldest, but 
from the standpoint of jurisdiction and scope, it is undoubtedly the most impor- 
tant of the regulatory bodies. No person having the slightest familiarity with 
its work supports the wholly gratuitous charge that it abuses its powers. 


Failure of proof 


The proponents of a measure which, as we will hereafter show would seriously 
handicap the adequate functioning and control of administrative agencies, have 
the initial burden of showing with some degree of probativeness the abuses of 
legislative or judicial power which they would have you believe are rampant. 

The proponents attempt to sustain this burden by claims that administrative 
agencies are enacting more substantive law than Congress, by general state- 
ments with respect to agency powers which are inaccurate and misleading and 
by unsubstantiated claims that administrative agencies have resulted in a con- 
stant aggrandizement of the executive department at the expense of the legis- 
lative department. 





Dil hac 


Rulemaking 


It is claimed that there has been an alarming shift of legislative power from 

Congress to the agency because Congress delegates legislative power withvut 

appropriate standards *; that the substantive law which the agencies are engaged 

in writing constitutes a very large part of the law of the land,® and that “quanti- 

tatively speaking the exercise of rulemaking authority by administrative agencies 

/ vastly exceeds in size the statutes at large,” and that the rulemaking power 

“lays down patterns of conduct to which those affected must conform,”’* and 

ha finally, that “qualitatively speaking executive lawmaking powers are comparable 
to those exercised by the legislative branches.” ° 

Exhibit A shows that the rules promulgated by the Interstate Commerce Com- 
mission comprise something over 2,000 pages (over 8 percent) of the Code of 
Federal Regulations, which are more than those of any other agency. An ex- 
amination of these rules, therefore, should afford a reasonably fair sample by 
which to test the truth of the undocumented claims. 

Exhibit B, attached hereto, is a complete analysis by subject matter of all of 
the rules promulgated by the Interstate Commerce Commission as of January 1, 
1956. This analysis shows that these rules cover 36 different subjects and that of 
those, 4 dealing respectively with uniform classification of carrier accounts, trans- 
portation of dangerous explosives, safety of carrier equipment and operations, 
and technical requirements of passenger, express and freight tariffs, comprise 
he over 1,600 pages of the total. 

The remaining 32 subjects fall into 4 general categories: (1) Procedural mat- 


EE a 


1 Messrs. Storey; Stason, Maxwell, Schwartz, Peck. 

2? Poole, transcript p. 7; Maxwell, transcript p. 58. 

® Rhyne, transcript p. 115; Schwartz, transcript p. 134. 
* Schwartz, transcript pp. 134-136. 

5 Schwartz, transcript p. 135. 
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ters;* (2) forms, records, statistics, and reports;* (3) types of special carrier 
service * and 11 miscellaneous subjects.’ 

None of the foregoing matters can be satisfactorily dealt with in a statute; 
none of them relate to “substantive law” in any true meaning of that term; none 
of them are comparable to laws enacted by the Congress. All of them are highly 
technical in their nature, relate to matters which are constantly changing and 
requiring modifications and adaptations, and so far as we know no one has ever 
attempted to include them in a statute, State or Federal. 

This then is the nature and extent of the rulemaking which the proponents of 
this resolution claim is causing an imbalance of executive and legislative power.” 
The only explanation that can be given for the wide difference between the truth 
and the claims made by these gentlemen with respect to the nature and extent 
of these rules is the fact that with the possible exception of 1 of the 8 witnesses, 
none has ever practiced before the Interstate Commerce Commission. None, in 
fact, have any specific knowledge of the nature and the extent of the rules about 
which they so loudly complain. 


Misleading illustrations 


It is said that the ICC promulgates complicated safety rules having the force 
of law, a violation of which subjects one to a criminal penalty.” 

The safety rules relating to safety appliances and equipment, rail and motor, 
are necessarily technical. However, they are designed to govern the manufac- 
ture of the equipment and appliances and therefore are readily intelligible to the 
mechanical engineers who design such equipment. The rules with respect to the 
qualification of drivers and the driving regulations and inspection and mainte- 
nance of equipment are simple, direct and readily understood—much more so than 
they would be if the truckdriver was compelled to carry a volume of the United 
States Code with him. In most instances these rules are the product of long and 
protracted conferences between the supplier, carriers, and Bureau employees. 
Contrary to the implication, the ICC does not impose any fines or sentences. All 
prosecutions for violations of the rules are conducted in Federal courts before 
district judges. In view of the discretion which these judges have, it is a safe 
assumption that no trucker “will occupy a cell” unless he deserves to do so, and 
there is yet to be the first. The vehicles which are necessary to carry the com- 
merce over our highways are potentially dangerous to the public, and safety 
regulations are imperative. 

Again it is claimed that the CAB makes a practice of putting out of business 
airlines after years of service and investments of millions of dollars by economic 
death sentences” This simply is not so. Under the law and as it is admin- 
istered by the CAB no license of an airline can be or has been revoked except 
in a case where the airline deliberately, after given an ample opportunity to do 
so, refuses to comply with the law and the regulations of the Board. 

In cases of temporary or limited term licenses, which under the act require a 
proof of public convenience and necessity to warrant the renewal of the certifi- 
cate, the Board will not renew the certificate unless the requisite statutory proof 
is made. An illustration was the case of the Florida Airways (10 C. A. B. 
93, 98), which had operated at a continuous loss requiring large Government 


® Competitive bidding under the Clayton Act, 3 pages; Proceedings for Unification of 
Carriers, 9 pages: Forms of Applications, 8 pages; Seope, Extensions, Transf°rs. and 
Abandonments of Franchises, 32 pages: General Rules of Practice and Procedure, 42 pages ; 
Procedure for Bankruptcy and Corporate Reorganizations, 6 pages: Procedure for the 
Speen or Alteration of Securities, 15 pages; Joint Carrier Ratemaking Agreements, 

i, nages, 

7 Bills of lading, etc., 9 pages: Examination of Records, one-half page; Recordation of 
Posses and Free Tronsnortation. 21 poges: Preservation and Destruction of Records, 107 
pages; Annual, Periodic, and Special Reports of Operations by Carriers, 58 pages: Separa- 
tion of Passenger and Freight Revenues and Expenses, 9 pages; Freight Commodity and 
Wayhill Statistics, 18 pages. 

‘Car service, one-fourth pave: Charter and Special Bus Parties, 2 pages; Commercial 
Zones and Terminal Areas of Motor Carriers, 11 pages ; Intercarrier Contracts, 1% nages ; 
Divisions of Joint Rates. one-fourth page; Export Shinments, one-half page: Harbor 
Limits at New York and Philadelphia, 2% pages; Household Goods, Special Transporta- 
tion, 4 pages; Refrigeration and Heating Protective Service, one-half page. 

®* Classification of Carriers, 5 pages, and Employees, 21 pages: Fees for Copying and 
Certifying, one-half page ; Insurance and Surety Bonds for the Protection of the Public, 11 
pages: Standard Time Regulations, delimiting the exact geographic line between the sev- 
eral time zones, 9 pages; Forms and Schedules for the Valuation of Carrier Property, 
59% pages; and Identification and Lease and Interchange of Motor Vehicles, 9 pages. 

© Schwartz, transcript p. 131. 

1 Schwartz, transcript pp. 172-173. 

32 Schwartz, transcript p. 173. 
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subsidies through mail pay, hence the Board found that the traffic was insuffi- 
cient to warrant the operation except at substantial cost to the Government, 
and public convenience and necessity did not warrant renewal of the certificate. 


Precise standards 


We agree that when a power to make rules is delegated, standards to govern 
those rules should be prescribed as precisely as conditions admit. This has been 
done in the case of the Interstate Commerce Act.” 

Judicial review 

It is said that courts cannot effectively control agencies because the judge 
is not “the hierarchical superior of the administrator” and has no responsibility 
for fashioning the proper procedures.“ Why should he have? What competence 
does a court have in the highly technical and specialized fields in which these 
agencies operate that would warrant substituting his ideas for those of the 
expert agency? Professor Schwartz complains because the courts have tended 
consistently to self-limit the scope of their reviewing powers. Is not this fact 
itself convincing evidence that the courts feel, as they have frequently said, that 
they do not have the competence necessary to substitute their judgment for the 
judgment of the agency? 

Again it is said that the courts can only assure the “minimal requirements of 
due process.” There are no degrees of due process, just as there are no degrees 
of justice. The word “due” has neither a comparative nor a superlative form. 

It is further said that the judicial review may be frustrated because of a lack 
of standing to bring the suit, immaturity of the right of action, failure to make 
timely objection, and because the court can enforce the letter and not the spirit 
of a statute.“ These are called “technical doctrines,” but if so they are doctrines 
which apply throughout our judicial system and have been shown by test of 
time to be essential for the proper administration of justice and there is no 
reason why they should be abandoned to appease doctrinaire concepts. 


2. PROCEDURAL JURISDICTION PROPOSED TO BE TRANSFERRED TO THE NEW COMMITTE! 
Is EFFECTIVELY EXERCISED BY EXISTING HOUSE COMMITTEES 


The proponents claim that there is a “legislative void” in that there is no exist- 
ing committee of the House which has jurisdiction over the subject matter of the 
proposed resolution and that neither the substantive law committees nor the 
Judiciary Committee are qualified either in personnel or in competent staffs to 
discharge such functions. Again these claims rest in mere general assertions 
and are completely undocumented. Both are contrary to the fact. 


Substantive law committees 


Exhibit A shows that the 145 administrative agencies, which are within the 
scope of the proposed resolution, are now subject to 16 of the 19 standing com- 
mittees of the House.” It was quite natural therefore for the chairman to ask 
at page 45 of the record: 

“I want the question discussed as to whether or not in effect we are sending 
a piece of paper or establishing another committee to do a job that is already 
under the jurisdiction of another committee able to perform it.” 

The discussion elicited by this very pertinent question can be put in a capsule. 
Mr. Fowler answered that the major or primary responsibility and objective of 
a substantive law committee was of substantive rights and not procedure.” 


18 As illustrations see sec. 5 (2) (b) (c) prescribing standards governing the approval 

of carrier unifications ; sec. 15a (2) prescribing the standards for just and reasonable rates 

by the Commission; sec. 20a (2) prescribing standards for the authorization of 
carrier securities. 

4 noe transcript, p. 65. Do proponents view the new committee as such a hierarchical 
su or 

Schwartz, transcript, pp. 141-145. 

16 Schwartz, transcript, pp. 144-145. 

17 Agriculture Committee, 18 agencies ; Armed Services Committee, 22 agencies; Banking 
and Currency, 9 agencies; Committee on Post Office and Civil Service, 6 agencies ; Com- 
mittee on ucation and Labor, 10 agencies ; Committee on Expenditures in the Executive 
Departments, 1 agency ; Committee on Foreign Affairs, 6 agencies; Committee on House 
Administration, 2 agencies; Committee on Interstate and Foreign Commerce, 22 agencies; 
Committee on the Judiciary, 11 agencies; Committee on Merchant Marine and Fisheries, 
7 agencies ; Committee on Interior and Insular Affairs, 13 agencies; Committee on Public 
Works, 5 agencies; Committee on Un-American Activities, 1 agency; Committee on Vet- 
erans’ Affairs, 2 agencies; Committee on Ways and Means, 10 agencies. 

148 Transcript, p. 47. 
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In an earlier connection he stated that Congressmen serving on the substantive 
law committees have been “preoccupied with the subject matter such as that of 
the Interstate Commerce Commission and have never been free to view the 
legislation coming before them from the standpoint of administrative procedure.” 
Mr. Poole added that “there has been insufficient attention to the problem of 
administrative procedure and legislative delegation which are so technical and 
which require such specialized knowledge.” Judge Peck was unable to find 
any committee which had the assigned jurisdiction.” Professor Stason said the 
proposed resolution would not affect present assignments of jurisdiction, and 
that “A bill affecting only the Interstate Commerce Commission would go to the 
Committee on Interstate Commerce.” ™ 

Since the Interstate Commerce Act was the first of the acts to regulate com- 
merce by an administrative agency, and has been the prototype of many other 
similar acts, it will illustrate the extent to which the Committee on Interstate 
and Foreign Commerce has exercised jurisdicion over procedure.” 

Beginning with the original act to regulate commerce in 1887, sections 12, 13, 
14, 16, and 17 of the Interstate Commerce Act set out in detail the general pro- 
cedure for proceedings before the Commission. These sections have been 
amended many times by the Congress.” In addition, the Congress in a number 
of instances where additional powers have been granted the Commission has at 
the same time prescribed the procedure which is to be followed in implementing 
the statutory duty. A paragraph-by-paragraph comparison of the sections of 
the Administrative Procedure Act will show that every important provision of 
that act was previously incorporated either in the Interstate Commerce Act or 
in rules or in the procedure and practice followed by the Interstate Commerce 
Commission. 

In 1947 under the sponsorship of the Committees on Labor amendments to the 
National Labor Relations Act, in 1952 under that of the Committees on Inter- 
state Commerce am.ndments to the Communications Act, and in the same year 
under the sponsorship of the Committees on the Judiciary, the Immigation and 
Nationality Act, each prescribed detailed procedures for particular agencies 
differing substantially from each other and from the requirements of the Admin- 
istrative Procedure Act. 

The undocumented charges that the committees on substantive law have failed 
to exercise the jurisdiction which the proposed resolution would take from them 
are untrue. 


Judiciary Committee 


At page 47 of the transcript, the chairman asked the following questions: 

“In view of the relationship in kind of some of the activities of these agencies 
and the court, why is the argument against the jurisdiction for both falling in 
the same committee?” 

“Why, since the Committee on the Judiciary has the responsibility to clearly 
define for the judicial system is it not logical for this quasi-judicial activity 
to be supervised by the same committee?” 

It is the view of those of us who practice before the Interstate Commerce 
Commission, at least, that where general provisions designed to assure due process 
become necessary, they may be referred to the Committee on the Judiciary, but 
where such procedures have already been established and have been in effect 
for many years, as in the case of the Interstate Commerce Commission and the 
other regulatory agencies, jurisdiction over such procedures should not be trans- 
ferred from the substantive law committees to the Judiciary Committee. In at- 





1” Transcript, p. 46. 

*”® Transcript, p. 66. 

21 Transcript, p. 85. This would open wide the door to “jurisdictional disputes.” . Since 
all that would be necessary to bypass the committee would be to introduce a bill dealing 
with the procedure of a single agency. 

2 The Committee on Interstate and Foreign Commerce, according to the House Rules and 
Manual, was established in 1795. Only 2 committees antedated it: the Committee on 
Rules, which existed as a select committee from 1789 to 1880, and the Committee on Ways 
and Means, which existed as a select committee from 1789 to 1802. 

2324 Stat. L. 383, 384, 385; 25 Stat. L. 858, 859; 26 Stat. L. 743; 34 Stat. L. 589, 590; 
86 Stat. L. 550, 554; 40 Stat. L. 270; 41 Stat. L. 484, 491, 492, 493; 43 Stat. L. 633; 47 
Stat. L. 1368; 49 Stat. L. 543; 54 Stat. L. 910, 911, 912, 913; 63 Stat. L. 486. 

* Regulation of emergency car supply, sec. 1 (15), (16), (17); rail construction, exten- 
sion, abandonment, sec. 1 (18) to 1 (21) ; carrier unification, sec. 5 (2) (b) (c) (d) (e); 
joint carrier ratemaking agreements, sec. 5a; regulation of carrier securities, sec. 20a; 
modification of railroad financial structures, sec. 20b. The same thing is true of pts. II, 
III, and IV of the act. 
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tempting to answer the above questions of the chairman, Mr. Poole stated logically 
and precisely the ground for this position : 

“IT believe it requires a considerable understanding of the administrative 
process to answer that fully but to answer it briefly, I think the administrative 
process is so different with the judicial process even thought they both involve 
the administration of justice, that it requires, certainly, a different type of 
specialized knowledge and technique to appreciate the problem. * * * The rule- 
making process of the administrative agency is wholly different within the 
judicial process. It seems to me that it would be almost impossible to separate, 
committeewise, the problem of rulemaking and the quasi-judicial problems 
of the administrative agency. They are closely related.” ™ 


Competency of present standing committees 


The proponents claim that the Congress has never taken the time nor appro- 
priated the money to enable the substantive law committees to develop adequate 
technical staff insofar as the procedure is concerned, and that what is needed 
is a specialized knowledge and legislative expertise of a skilled staff having a 
background of experience or knowledge in administrative procedure and prac- 
tice. 

The procedural problems arising in connection with the substantive law of 
regulation are intimately and inextricably connected. It is impossible, for in- 
stance, to enact substantive laws providing for the regulation of carrier rates 
and for the issuance of carrier securities as the Interstate Commerce Act pro- 
vides without providing special procedures for each type of regulation as the 
Interstate Commerce Act does. It is impossible to separate the substantive from 
the adjective law, because the latter must be tailored to meet the needs of the 
former. A technical staff adequate to do what the proponents envisage would 
mean staff competent in the entire field of the substantive law administered 
by these 16 standing committees. In other words, it would have to be expert 
in agricultural marketing, in labor relations, in welfare and proprietary govern- 
mental functions, in carrier regulation, in securities, food and drugs, and internal 
revenue, as well as in the procedures which would fit each. And, we ask, where 
could Congress find such a staff except from among the staffs of the 16 present 
standing committees? 

The doctrinaire concept that all of these administrative procedures may be 
consolidated into a single group of procedural rules has been urged, beginning 
with the minority report to the Attorney General’s committee report in 1941, 
referred to in the statement of Professor Stason.” The Administrative Pro- 
cedure Act was a step in that direction, but one which falls many miles short of 
what these gentlemen have in mind; namely, their own product, the Adminis- 
trative Code, proposed by the task force of the Second Hoover Commission, and 
incorporated in pending House of Representative bills 6114 and 6115. Now the 
trouble with that proposal is the fact that the learned gentlemen who proposed 
it were dealing in the doctrinaire abstract of matters of which they had no 
personal or practical experience or knowledge. 

The proponents of this measure are no more competent to propose a super- 
administrative procedures committee, cutting across practically all of the stand- 
ing committees of the House, than they were to propose the Administrative 
Code which now, apparently, has “died a-borning” unless it is to be revived 


2 Transcript, pp. 47, 48. 

* Poole, transcript, p. 9; Fowler, transcript, p. 38; Maxwell, transcript, p. 56. 

“The majority report of that committee gave the complete answer, which is as true 
today as it was in 1941: “This central and inescapable fact makes generalization in 
description difficult. It makes even more difficult generalization in prescription. For 
variety in functions means variety in the circumstances and conditions under which the 
activities of the various agencies impinge upon private individuals. A procedure which 
would be for the protection of the individual in one situation may be clearly to his injury 
in another. A set of standards evolved to meet one problem may fail wholly to meet 
another. One need look no further than a single agency—the Interstate Commerce Com- 
mission—to be impressed by the basic necessity of differing procedures for different types 
of activities, and by the varying procedural patterns which the Commission has evolved 
to meet this necessity (final report, p. 20). 
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by a change of venue from the Judiciary Committee to a special standing com- 
mittee which the proponents evidently hope will be more sympathetic.” 


8. LEGISLATIVE JURISDICTION TO PRESCRIBE THE PROCEDURES IS INDISPENSABLE TO 
THE EFFECTIVE PRESCRIPTION BY THE STANDING COMMITTEE OF THE SUBSTANTIVE 
ADMINISTRATIVE LAW TO WHICH THE PROCEDURES MUST BE ADAPTED TO ENFORCE 


The proposal 

All except two of the witnesses for proponents are content to describe the 
proposal in the terms of the resolution; i. e., as including legislation dealing 
with agency procedures, publication of rules, orders and information, and hear- 
ing officers. One of the witnesses, however, goes into detail with the specific 
matters to be covered and in connection with the question of uniform rules two 
others join him. 


Practitioners 


Mr. Rhyne lists as the first of the procedure and practice function to be taken 
over by the new committee the “admission and control of practice.” The only 
reason given is a statement that it “is generally agreed that it is a matter which 
lends itself to uniform treatment.” *” We do not know who “agreed” with Mr. 
Rhyne with respect to this matter. Certainly there are none of those who are 
engaged in daily practice before the Interstate Commerce Commission who agree 
with him. The Interstate Commerce Act expressly authorizes the Commission 
to govern the admission and discipline of its practitioner. Every person desir- 
ing to practice before the Commission must apply to and receive a certificate 
from the Commission. If he is a lawyer in good standing and entitled to prac- 
tice before the highest court of the State in which he resides he is admitted upon 
proof of those facts, accompanied by an investigation made by members of the 
Commission’s bar with respect to his personal and professional integrity. The 
Commission also admits persons specially skilled in the technical fields of its 
jurisdiction, such as rates, accounts, costs, statistics, valuation, and the like, 
but only after a most thorough and searching written examination and also after 
an investigation by the Commission’s bar of the personal integrity and reputa- 
tion of the applicant. 

The Commission has prescribed by rule a code of ethics governing the conduct 
of all practitioners before it. 


Uniform rules 


Mr. Rhyne states that “it is quite generally agreed that uniform procedural 
rules among agencies are desirable, and it has been demonstrated quite effec- 
tively that a body of uniform rules for the several agencies is feasible. A draft 
of uniform rules was a singular achievement of the President’s Conference on 
Administrative Procedure.” ” 

One of the undersigned (Turney) was appointed by the President and served 
as a representative of the bar upon the President’s Conference Committee and 
upon its committee upon uniform rules. The President’s Conference Committee 
did not find, much less recommend, that uniform rules of procedure were pos- 
sible. On the other hand, it found definitely that in some areas they were inad- 
visable. The Committee concluded that it is both feasible and desirable to formu- 
late uniform rules governing a number of aspects of the procedure. Specifically, 
uniform rules governing the computation of time, service of process, subpenas, 
depositions and interrogatories, prehearing conference, official notice, admissions 
and presumptions, form and content of decisions, and appeals from intermediate 
decisions. 

The familiar complaint of lawyers who do not understand administrative proc- 
ess, voiced by Messrs. Fowler and Maxwell, that they do not feel at home before 


* The Administrative Code was approved Pt only 8 out of the 12 members of the Hoover 
Commission. It was expressly disapproved by three members, Congressmen Clarence J. 
Brown and Chet Holifield and former Postmaster General, James A. Farley. It was ex- 
plessly neither apaceves nor disapproved by six members, Ex-President Hoover, Attorney 
General Brownell, Mr. Arthur S. Flemming, Solomon C. Hollister, Joseph P. Kennedy, and 
Sidney R. Mitchell. 

A special committee of the American Bar Association recommended and the house of 
delegates of that association authorized an entirely new draft of the code, which we 
understand is now being made and which will incorporate some of the provisions of the 
Administrative Code. 

*® Rhyne, transcript, p. 120. 

* Rhyne, transcript 120. 
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an administrative tribunal and are completely at sea“ is based on the nostalgic 
fancy that an attorney experienced in the trials of tort cases should be able 
without further qualification to try any type of an administrative proceeding 
before any administrative agency. No fancy could be further removed from 
reality. 

No Seaaeitit of trials of ejectment suits, suits as to contractual obligations, suits 
for injunction to abate a nuisance and the like, will qualify a lawyer to try an 
intricate rate case, a case involving the issuance of securities, a case involving a 
proceeding to obtain, revoke, or suspend a certificate of convenience and necessity 
and the like. It is the subject matter of administrative proceedings not the rules 
which baffle the lawyer inexperienced with them, and no code of rules can 
eliminate the intricacies of this subject matter. 


Delay and expense 


It is said that the committee is necessary to provide for a study of the backlog 
of proceedings before the various regulatory agencies in contrast with the com- 
prehensive information of the Administrative Office of the United States 
Courts.” 

The Interstate Commerce Commission frequently, formally and informally, 
makes reports to the committees of Congress with respect to its caseload and 
backlog. Furthermore, the Office of Administrative Procedure recommended by 
the President's Conference Committee and which is being established by Execu- 
tive order in the Department of Justice will provide the same means in this 
regard as are now provided by the Administrative Office of the United States 
Courts. 


Judicial functions 


Mr. Rhyne states that “there is some very substantial opinion holding that 
judicial powers of a case-or-controversy character and should be removed from the 
agencies and transferred to the courts.”* Doubtless he has in mind the admin- 
istrative court proposed either by the Hoover task force or the modification 
thereof proposed by the house of delegates of the American Bar Association.“ 
These proposals would transfer to a court the functions with respect to the 
Olayton Act now exercised by the Interstate Commerce Commission and the 
Federal Trade Commission and the power to determine reparation now possessed 
by the Interstate Commerce Commission. 


Public information 


Clause (b) of the resolution would transfer to the new committee jurisdiction 
over the publication of rules, orders, policies, and public information. In sup- 
port of this proposal Mr. Poole states that “Publication of agency orders, and so 
forth, is an indispensable part of the administrative process and legislation which 
relates primarily to such matters should be referred to the same standing com- 
mittee which has jurisdiction over legislation relating to administrative pro- 
cedure.” * 

Without stopping to point out the complete non sequitur of the second clause 
of this statement, it should be a sufficient answer to state that since 1906 the 
Interstate Commerce Act has provided for publication of complete public infor- 
mation of the reports, orders, and other actions of the Interstate Commerce 
Commission.” All of the orders and actions (even the votes of individual Com- 
missioners) are matters of public record and no one to our knowledge has ever 
complained about any secrecy upon the part of the Commission. The method 
and extent to which orders, and so forth, are to be published is directly con- 
nected with the substantive law which they are designed to implement. The 
committee whose duty it is to initiate and propose such substantive law is in a 
better position than anyone else to prescribe the publicity which should accom- 
pany it. None of the proponents point out any deficiencies in the present provi- 
sions of section 3 of the Administrative Procedure Act providing for public 
information. However, Mr. Rhyne makes the flat statement that “there is no 
effective system by which an interested person may obtain from Government 








“ Fowler, transcript pp. 47-48 ; Maxwell, Transcript, p. 53. 

%3 Rhyne, transcript, p. 121. 

% Rhyne, transcript, p. 123. 

“It may be noted that the District Bar Association of which Mr. Rhyne is president 
overwhelmingly rejected these proposals at a recent meeting. 

%® Peole, Transcript, p. 13. 

* Pt. I, sec. 14 (3); pt. II, sec. 204 (d) ; pt. III, sec. 816 (c) ; pt. IV, see. 417 (c). 
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sources the rules and regulations currently in effect on any particular subject. 
The Code of Federal Regulations at any given time is out of date from 6 to 18 
months. There are many deficiencies in the availability or accessibility through- 
out the country of a very active body of agency-made law; namely, interpreta- 
tions, statement of policy and rulings, a knowledge of which is quite indispensable 
in day to day dealings with regulatory agencies.” *“ We have at hand a supple- 
ment to title 49 of the Code of Federal Regulations which brings up to January 
1, 1956, all rules and regulations of the Interstate Commerce Commission. This 
is written on May 31, 1956, and this supplement has been in my office, I am told, 
for at least 30 days. All of these changes in rules and regulations were published 
in the Daily Federal Register, usually within about 3 days after they were pro- 
mulgated and put on the press table. This is far better service than we get from 
either the United States Code or the Annotated United States Code, of which 
service we have never found it necessary to complain. 

Hearing officers 

Clause (c) of the resolution would transfer jurisdiction of the appointment, 
tenure, compensation, and case assignment of hearing officers to the new com- 
mittee. No particular justification is offered by the proponents for this proposal. 

Enactment of section 11 of the Administrative Procedure Act had the practical 
effect of removing the hearing officers from the control and direction of the 
agency. In the case of the Interstate Commerce Commission, and we believe 
aiso similar regulatory agencies, this change was detrimental to the just and 
economical administration of the Interstate Commerce Act. It has increased 
expense and encouraged delays. It has the effect of alining the hearing officers 
as a group against the agency in which they are employed. Judged by the con- 
troversy which has raged about this issue since the enactment of the Adminis- 
trative Procedure Act and is still raging, the results of the change has been as 
unsatisfactory to the proponents of this legislation and the hearing officers as it 
has been to the agencies and practitioners before the agencies. ‘The principal 
reason advanced for the change was that it was necessary to separate the func- 
tions of the examiners from the functions of the prosecuting officers of the agency. 
In the case of the Interstate Commerce Commission, at least, there was no need 
because not only is the agency itself rarely a party to a proceeding before it 
but whenever a bureau or an officer of the Commission becomes a party lo a 
proceedings he occupies exactly the same status as any other party. 

In considering this question it should be borne in mind that the work of an 
agency such as the Interstate Commerce Commission is primarily quasi-legisla- 
tive and that the agency is specifically charged by Congress with the duty to 
provide an adequate transportation system. All decisions of the Commission 
must conform to und are a part of this pattern of overall regulation and the 
Commission itself must keep control of all of its actions if this duty is to be 
discharged. The idea that the examiners or hearing officers are not a part of 
the agency and that their decisions are not to be treated as a part of the dis- 
charge of the agency’s duty is fantastic. 

Any change in the present section 11 of the Administrative Procedure Act 
should be to restore to the agencies the complete power to appoint, compensate 
and discipline their examiners and to return to the agency which is given the 
duty control over the personnel by which that duty is performed. 


4. A SUPERCOMMITTEE TO SUPERVISE THE WORK OF PRESENT STANDING COMMITTEES 
Is ORGANICALLY UNSOUND 
The proposal 

Clause (d) of resolution 462 is one of the most remarkable proposals that 
we have ever seen. When it is analyzed it will be found that the proposed new 
committee would have the following duties: 

(1) To hear, decide, and recommend to the Congress as to complaints con- 
cerning the intelligibility of the substantive laws formulated and recommended 
by 16 standing committees ; 

(2) to supply deficiencies in the administrative agencies resulting from their 
inability to formulate policies in the administration of their acts consonant with 
the views of the committee. 

(3) to review the powers of the agencies under the several acts and determine 
whether or not their proceedings were within those powers; 


7 Rhyne; -transeript,.pp. 116—117. 
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(4) to recommend redress for ill-advised, unreasonable or unlawful decisions 
of the agencies for which the courts have failed to provide satisfactory redress.” 
It is further proposed that jurisdiction in this field be unlimited.” 


Complaints re abuses 


Clause (d) (1) of the resolution gives the committee the duty of studying 
complaints concerning abuses of administrative authority, the exercise of un- 
expected powers and the need for more precise legislative standards. It would 
be an open invitation to the disgruntled litigants in every proceeding before an 
administrative agency to appeal his case to the committee. It would transfer 
the ultimate decision of many important cases from the judicial bench of the 
agency or the courts upon judicial review, to the political arena of Congress 
where pressure groups would seek to operate. 

One of the grievances for which our association and the Commission seeks to 
discipline practitioners is any effort by a practitioner in any case to bring 
political pressure upon the Commission in matters pending before it. We do not 
believe that the Congress could make a greater mistake than to invite the 
political disposition of administrative controversies. 

Judicialization 

Another objective which may lie behind this proposal is to be found in the 
testimony of Professor Stason where he warns that the committee must avoid 
exercising a judicial or quasi-judicial function with respect to the complaints “ 
but should on the other hand formulate legislative recommendations to greatly 
enlarge judicial review by in effect constituting the courts as appellate tribu- 
nals. This testimony becomes clear if we refer to the Administrative Code, with 
respect to which Dean Stason played an important part, under whose provi- 
sions all powers of administrative agencies such as the Interstate Commerce 
Commission would be narrowly and strictly construed and limited to the precise 
letter instead of being accorded the liberal construction which the courts have 
given them for many years. It will also be found that under this code the 
agencies would be subjected to judicial superintendence of their actions at all 
stages of the proceeding, whether completed or not; whereby a change in the 
principles of judicial review developed by the courts as necessary in the public 
interest it would require courts upon judicial review to substitute their judgment 
and discretion for that of an agency such as the Interstate Commerce Commis- 
sion. The motivation which evidently lies back of these proposals is the pro- 
found distrust of the administrative process per se, arising, we believe, out of 
the lack of a practical understanding of its purposes and workings. 

Licensing 

A further illustration of this underlying obsession is to be found from Dean 
Stason’s testimony where he explains that the need for the study of complaints 
coneerning ‘“‘the exercise of unusual and unexpected powers” arises from the 
attachment of terms and conditions to licenses, contracts and leases which an 
agency is authorized to impose, as well as the power to suspend, withdraw or 
revoke licenses. This follows the provisions of the Administrative Code (sec. 
203 (b)). No reason is advanced by Professor Stason, nor in the report of 
the task force (task force, p. 174) and none appears to us. Certainly it is not 
sound legislation to transfer from the agency which has found that the granting 
of the license is necessary or consistent in or with the public interest the an- 
cillary power to determine terms and conditions “plainly and reasonably in the 
public interest,” to a court charged with no such duty and responsibility and 
without the technical information or staff. 


Due process 


Subparagraph (2) of paragraph (d) of the resolution makes it the duty of 
the new committee to determine whether or not procedures and practices are in 
accordance with law, adequately protect public and private rights and avoid 
undue delay and unnecessary expense and comport with principles of fair play. 
All of these are matters which can be and are considered by a court upon judi- 
cial review. We can see no reason whatever why a super committee should 





8 Poole, transcript, p. 18. 

® Poole, transcript, pp. 15-16 ; Maxwell, transcript, pp. 60-61. 
“ Stason, transcript, pp. 90—91. 

“1 Stason, transcript, pp. 92, 94. 











82 ADMINISTRATIVE PROCEDURE AND PRACTICE 


be set up to perform the watch-over duties specifically imposed upon the stand- 
ing committees with respect to the agencies for which they are responsible,“ 

We earnestly submit that the standing committee responsible for the drafting 
of the substantive law and for proposed amendments thereto is in a far better 
position to exercise the watchfulness required by the Reorganization Act, and 
that it would be extremely inadvisable to set up a quasi-judicial committee in 
the House for the purpose of determining whether or not agencies were following 
and the courts were enforcing the principles of due process. 


Minatory? 


We cannot refrain from pointing out two very significant statements made by 
Professor Schwartz which may be an indication of what he, at least, has in mind. 
At page 168 of the transcript, Professor Schwartz said “There is a psychological 
aspect which perhaps has not been mentioned during these hearings. The setting 
up of a separate committee in this field will serve notice, both within and without 
the Congress, particularly to the executive and the affected public, that here is a 
very real problem; Congress sees the problem ; it doesn’t have the answer but it 
intends to lay down a line thus far and no farther. ‘We are going to step in in the 
two most vital areas. The power we give you and the procedures, the way you 
are exercising those powers.’ ”’ 

And again on page 169, “I do not think anyone knows what you can do. But the 
answer is to make a start. This committee is a siart. I have no doubt that if it 
is set up, it will grow. These are the powers you are giving it now.” [The em- 
phasis is supplied. ] 

Are we to understand that the learned professor by means of this committee 
hopes through psychological warfare to intimidate not only the agencies but also 
the other standing committees into conforming their actions, both legislative and 
quasi-judicial, to the views espoused by these gentlemen, and that this proposal is 
but a start of a deliberately planned campaign to further impair the administra- 
tive process? 

We thank the committee for extending the time in order to permit us to analyze 
the testimony of the proponents and prepare this reply. We apologize for its 
length and the roughness of its language but it was dictated under the rigorous 
pressure of time and without an adequate opportunity to revise, edit, and make it 
more concise, as we should have liked to have done. 

Respectfully submitted. 

Wisor LaRogr, Jr. 
JoHN R. TURNEY. 


Sec. 136 of the Legislative Reorganization Act of 1946 among other things provides 
that “each standing committee shall exercise continuous watchfulness of the execution by 
the administrative agencies concerned of any law the subject matter of which is within the 
jurisdiction of such committee and for that purpose shall study all pertinent reports and 
data submitted to the Congress by the agencies in the executive branch of the Government.” 
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Hxurmir A. List of Federal administrative agencies whose rules are published 
in the current code of Federal regulations 














Number of 
| pages in Code 
Committee | Type of agency of Federal 
Regulations, 
Jan. 1, 1946 
I. Agencies over which House Committee on Agriculture has 
Teotative jurisdiction: 
Agricultural Research Service-_-.-_._..- a as Regulatory........ 306 
j Agricultural Marketing Service. -__............- ini cag 36 
Commodity Exchange Authority (including Commodity |_....do- MM 
Exchange Commission). 
; Farm Credit Administration......._......-- 4 j | Welfare. 57 
1 Rural Electrification Administration..._._.............-- ee 2 
Farmers’ Home Administration... __._...._- ae ian aus 209 
Commodity Credit Corporation... .............--.--- Weeiel do. eee 280 
Agricultural Marketing Service......_...___--._.__- * Seen e 20 
Agricultural Marketing Service (standards, inspection, "Regulatory ical 1, 281 
marketing practices). | 
Agricultural Marketing Service er lunch een. —) 0 3 
Agricultural Research Service- ihe Ss vedianisie dale aims tba } 205 
Federal Crop Insurance Corporation. oi ceciecaa sie a ae oad 200 
Soil Conservation Service ____- PEM sdbs dace 4 
Commodity Stabilization Service (farm marketing quotas |.....do.__.-- | 422 
and acreage allotments). 
Commodity Stabilization Service (sugar) -_..-....-..---- Le 56 
— Marketing Service (marketing agreements and Regulatory... | 1, 243 
ers). | | 
Agricultural Conservation Program Service .--- a | Welfare.._........| 139 
Forest Service, Department of Agriculture... ---__--._- | Proprietary ---..--| 64 
5 Teel... i } 4, 621 
i IND eb sous Cpe sce cnc eeeenn--- se be ia 2, 950 
q —— 
: TI. squae over which House Committee on Armed Services has | | 
: egislative jurisdiction: | 
: Atomic Energy Commission... .............-..-.---- | Defense ---- 44 
j Office of the Secretary of Defense_..........___-- : Sh MG ea 440 
f Department of the Army- --------..--.-.----- awl ened Bs. sees asl 640 
; Department of the Navy-...............--.---------- accel Muse tik 245 
Department of the Air Force... 6s sae se 553 
National Guard and State Guard, “Department of the Army. Inert “ee an 50 
i National Advisory Committee for Aeronautics... ___- | Sse Mee ol 5 
; Bureau of Mines, Department of the Interior ___-_____- BB wi accecnee 21 
Renegotiation Board___........-..--- i ie Paee eee | 225 
Selective Service System - tee 3 M cbcnacaaeel 95 
Federal Civil Defense Administration____- Coat alt, Sis ccs ints ll 20 
United States Court of Military Appeals_-_- Rist Seca iieal 7 
Office of Contract Settlement, General Services Admin- |.....do.__..--- ; 3 
: istration. | 
{ Office of Defense Mobilization __ __- |. do. 7 
: Business and Defense Services Administration, Department |-- do. 86 
of Commerce | 
4 Undersecretary of Commerce for Transportation _____- eile ne sidan } 3 
Transport Mobilization Staff, Interstate Commerce Com- |- do 3 
mission. 
Defense Minerals Exploration Administration, Department ey. it sae 3 
“ of the Interior. | 
f General Services Administration __-__-_- ; wet Bien b ink 31 
; Federal Reserve System ____-__---- ee 2 
Housing and Home Finance Agency - do. 7 
National Shipping Authority; Maritime Administration, do | 98 
Department of Commerce. | 
NR he ansace ews es ‘ .| 2, 679 
III. Agencies over which House Committee on Banking and Cur- 
rency has legislative jurisdiction: | 
Federal Home Loan Bank Board _. Welfare . 54 
Federal Housing Administration, Housing and Home Fi- ..do.. a 112 
nance Agency. 
Fublic Senaes Administration, Housing and Home Fi- |_....do--.- pa 9 
ance Agency. | 
Federal National Mortgage Association - Cine... ~ 
Community Facilities Administration, Office of the Admin- | Proprietary. _.---- 3 
istrator, Housing and Home Finance Agency. j 
Bureau of the Comptroller of the Currency, Department of | Fiscal_.......-...- 15 
the Treasury. 
Federal Reserve System _._._.......__-.-.-- sion pet nt. cedtee 125 
2 Federal Deposit Insurance Corporation -.._._........-..- EG TR a 77 
2 Export-Import Bank of Washington - ---_-.--- ideio See d 4 
/ } EEE 
4 a Litas cancer cidandiae 407 
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Exursit A. List of Federal administrative agencies whose rules are published 
in the current code of Federal regulations—Continued 


Committee 





IV. Agencies over which House Committee on Post Office and Civil 


a 


Service has legislative jurisdiction: 
Civil Service Commission iit 
Foreign and Territorial Compe nsation.....__- 
T a a resident’s Committee on Government Employ ment | 

*olicy. 

Internationa] Organizations Employees Loyalty Board 
Bureau of the Census, tesmienaatas of Commerce-. 
Post Office Department a 


Total. 


Agencies over which House Committee on Education and Labor 


has legislative jurisdiction: 
Division of Publie Contracts, Department of Labor 
National Labor Relations Board -__- 
Wage and Hour Division, Department of Labor 
National Mediation Board... .._- 
Federal Mediation and Conciliation Service- 


Bureau of Employees’ Compensation, Department of Labor- 


Employees’ Compensation Appeals Board, Department of 
Labor. 

Bureau of Employment Security, Department of Labor 

St. Elizabeths Hospital, Department of Health, Education, 
and Welfare. 

Freédmen’s Hospital, Department of Health, Education, 

Welfare. 
Total 

Regulatory -- 


VI. Agencies over which House Committee on Expenditures in the 


executive departments has legislative jurisdiction: 
Accounting Office. 


tal 


General 


To 
VII. Agencies over which House Committee on Foreign Affairs has 


VIII. 


egislative jurisdiction: 

International Cooperation Administration, 
State. 

International Joint Commission, United States and Canada. 

U. 8. Information Agency -.. 

Department {| Oa eee 

Foreign Claims Settlement Commission of the United 
States. 

Department of State. -_-- 


Department of 


Total... 


Agencies over which House Committee on House Administra- 


tion has legislative jurisdiction: 
American Battle Monuments Commission ----- ; 
Library of Congress 


cinta 


IX. Agencies over which House Committee on Interstate and For- 


eign Commerce has legislative jurisdiction: 

National Bureau of Standards, Department of Commerce 

Bureau of Foreign Commerce, Department of Commerce. - - 

Foreign-Trade Zones Board ; 4 

Weather Bureau, Department of Commerce... ‘ 

Business and Defense Services Administration, Department 
of Commerce. 

Committee for Reciprocity Information. 

Office of Business Economics, Department of Commerce 

Civil Aeronautics Board 

Civil Aeronautics Administration, 
merce. 

Securities and Exchange Commission 

Federal Power Commission- - 

Food and Drug Administration, 
Education, and Welfare. 

Bureau of Narcotics, Department of the Treasury 

Federa] Communications Commission - - 

Interstate Commerce Commission 


Department of Com- 


Department of Health, 
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Welfare...._____- 
~ibee sat 


petals ds 
do... 
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Executive. 
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| a 
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Proprietary - - -- 


Proprietary - - ._..- 
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Exursit A. List of Federal administrative agencies whose rules are published 
in the current code of Federal regulations—Continued 





Committee 








IX. Agencies over which House Kommittee on Interstat4 and For- 
eign Commerce has legislative jurisdiction—continued 
Railroad Retirement Board 
Public Health Service, Department of Health, Education, 
; and Welfare. 


Children’s Bureau, Social Security Administration, Depart- 


ment of Health, Education, and Welfare. 

Office of Education, Department of Health, Education, and 
Welfare. 

Office of Vocational Rehabilitation, Department of Health, 
Education, and Welfare. : 

The National Science Foundation-.-- 

Department of Commerce 


Total ‘ 
Regulatory 


X. Agencies over which House Committee on the Judiciary has 
legislative jurisdiction: 
I Jepartment of Justice 
Federal Prison Industries, Department of Justice 
Immigration and Naturalization Service, Department of 
Justice. 
Office of Alien Property, Department of Justice 
Federal Trade Commission 
-atent Office, Department of Commerce 
Copyright Office, Library of Congress 
Government Patents Board 
Small Business Administration 
The Tax Court of the United States 
Foreign Assets Control, Department of the Treasury 


Be 


SER bee 


ee 


Ie 


~ ee 


‘ Total se 
i Regulatory - aren 
XI. Agencies over which House Committee on Merchant Marine 
and Fisheries has legislative jurisdiction: 
Cams Guard, Navigation. s . siicndnu5 sis non- pease: 
Coast Guard, Department of the Treasury, Shipping 
Federal Maritime Board, Maritime Administration, De- 
partment of Commerce, 
International regulatory agencies... _..--.- 
Fish and Wildlife Service, Department of the Interior 
Alaska Game Commission. 
Canat Zone regulations 


WN ccceteguktewin 
Regulatory 


XII. Agencies over which House Committee on Interior and Insular 
Affairs has legislative jurisdiction: 

Bureau of Indian Affairs, Department-of-the Interior 
Indian Arts and Crafts Board, Department of the Interior 
Indian Claims Commission. __.......--.-..-.-- 
Bureau of Mines, Department of the Interior 
Geological Survey, Department of the Interior 
Office of Oil and Gs as, Department of the Interior 
Federal Coal Mine Safety Board of Review 
Coast and Geodetic Survey, Department of Commerce 
National Park Service, Department of the Interior 
Corps of Engineers, Department of the Army_. 
Bureau of Land Management, Department of the Interior 
Bureau of Reclamation, Department of the Interior 
Office of Territories, Department of the Interior 


Total 


XIII. Agencies over which House Committee on Public Works has 
legislative jurisdiction: 
Tennessee Valley Authority 
Bureau of Public Roads, Department of Commerce 
Corps of Engineers, Department of the Army 
National Zooligical Park, Smithsonian Institution 
General Service Administration 


Total. 





| Type of agency of Federal 


Welfare 


do. . 
do 
do 
do 


do 
Proprietary 


Executive 
.do 


Regulatory -- 


do 

-do 

do 

do 

do 
Fiscal 
do 


do. . 


Regulator y 
do 


..do 
do 
Welfare. 
.do. 


I -roprietary : 


Welfare 
do 
do 
Proprietary 
..do 
do 
do 
mii 
.do 
..do 
do 
aes 
do 


Proprietary . 


do 
do 
do 
do 





Number of 
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Régulations, 
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946 
863 


1, 818 
ees 362 
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miles 210 
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Bxursir A. List of Federal administrative agencies whose rules are published 
in the current code of Federal regulations—Continued 














pages in Code 
Committee Type of agency of 
Regulations, 
Jan. 1, 1946 
XIV. Agencies over which House Committee on Un-American Activi- 
ties has legislative jurisdiction: Subversive Activities Control 
I piiie -nccinntedeeedstcknitemnennannieanninnaiaina dis tenet 4 
I icnncinncnrndoainaninntinseudaawilmahinbandivinains biden niacidbniagiisicinatall 4 
XV. Agencies over which House Committee on Veterans’ Affairs has 
egislative jurisdiction: 
I ics iss does asdineeslinsiemetieicsng icneubtsriepiiencall| Todas cl ca 796 
Veterans’ Education Appeals Board ..-...............-.--.--]-----d0_.........-.- 5 
ME cniinnviniadtshtninninpammubinannninininnnnainthe sanindcaianelce 804 
XVI. Agencies over which House Committee on Ways and Means has 
islative jurisdiction: 
ureau of Old Age and Survivors Insurance, Social Securit , 241 
— Department of Health, Education, and 
elfare 
Bureau of Public Assistance, Soeial Security Administra- | .....do_..........-- 3 
tion, Department of Health, Education, and Welfare. 
Bureau of Federal Credit Unions, Social Secruity Adminis- | .....do__.......-.-.- 20 
tration, Department of Health, Education, and Welfare. 
Bureau of Customs, Department of the Treasury-...........] Fiscal_...........- 365 
Coes Ra Fe I arin ra sk rw knccknce nd cere. .ncncecosnns 14 
Internal Revenue Service, Department of the Treasury. .--.-.}.....do_......--.--- 1, 880 
See ae eer ere 1, 464 
ne III. «6. «nn nconsndamaaeiipias cies eiatentledea 120 
Monetary Offices, Department of the Treasury---.-........]-----do_.........--- 248 
Fiscal Service, Department of the Treasury_................]----.do_....-.--.--. 230 
NN icici ssirskiebtcnaninissccnesceten cess taieitpleieiaitatan ith il alia nn pinge teeta aititcbsiachsnimiediien 4, 385 
er i acaes dhe sar ceded nal Ack naib lp mepnediaihaii ta anes aeiiingisennned 27, 306 
INIT... orn case peindieennsyiepieinetedeeueginersss Gidibickirirednacienionnmsiiiens sania 13, 035 


| 


Exursit B.—Analysis of all rules of Interestate Commerce Commission in effect 
Jan. 1, 1956 (from Code of Federal Regulations and Oumulative Pocket Sup- 
plements, Title 49—Transportation) 


| 
Line Nature of rule Persons subject to rule Rule numbers | Number 














of pages 
1 | Accounts, uniform classifications of.._| Railroads, electric railways, | 10, 14, 18, 20, 24, 615 


express companies, pipeline 21, 181, 182, 
companies, protective serv- 323, 324, 440. 
ice companies, motor car- 

riers of passengers, motor 

carriers of property, mari- 

time carriers, inland and 

coastal water carriers, freight 





forwarders. 
2 | Billing and collecting of freight | Railroads, express companies, | 31, 142, 172, 173, + 
charges: Bills of lading, express motor carriers, water car- 183, 188, 310, 
receipts, extension of credit for riers, freight forwarders. 425. 
charges, c. o. d. shipments. 
S i Cher carve... clean ENO NE. Soi aciccccsecentud RE tei tain 4 
4 | Charter and special parties_......... Motorbus carriers_.....-...... —_ ee 2 
5 | Classification of carriers...........-. Railroads, motor carriers-_-.-.- ORG AOE. catia 5 
6 | Commercial zones_.................. eee ae Peeaiid aanctinticaiiees ll 
7 | Competitive bidding for carrier se- | Railroads, water carriers._....| 8, 320............ 8 
curities, supplies, ete., under 
Clayton Act. 
8 | Consolidation, merger, unification, | Railroads, water carriers, mo-  & eee 9 
| _ corporate control. tor carriers. 
9 | Contracts between carriers..........| Motor carriers, freight for- | 400, 447.......... 1% 
|  Warders. | 
10 | Divisions of joint rates on coal_.....| Railroads. _................-.- RT 2 aaaicanicackl \% 
11 | Employees: Classification, number | Railroads, motor carriers, ex- | 60, 61, 127, 128, | 21 
| and hours of service. press companies, 129, 195. 
12 | Examination of records by ICC SONI ao ewcnwtceced Beeb dniide seve ye 
|} agents. | 
13 | Exemption from regulation ......... | Motor carriers, water carriers_' 210, 315........-- 1% 
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Exner B.—Analysis of all rules of Interstate Commerce Commission in effect 
Jan. 1, 1956 (from Code of Federal Regulations and Cumulative Pocket Sup- 
plements, Title 49—Transportation )—Continued 





Nature of rule 




































Persons subject to rule 












Explosives, safety regulations cover- 
ing containers specifications, trans- 
— handling and commod- 

y lists. 


Shippers, railroads, express 
companies, highway car- 
riers, water carriers. 


71-78 inclusive, 
197. 





Export and import shipments” _____| Railroads, water carriers. ____- ROGi esi wwics. 
Fees for copying, certifying, and | All persons desiring service.... | 6......-.....-.-- 
other services. 
Forms, applications, list of. ._______- Motor carriers, water carriers__ | 7, 802_........... 
Franchises, initial, extensions, trans- | Railroads, water carriers, | 41, 42, 168, 179, 
fers, abandonments, scope. motor carriers, forwarders, 211, 305, 306, 
brokers, 410, 415. 
Harbors limits, New York and | Water carriers................. é6ctwebesee 
Philadelphia. 
Household goods, transportation of..| Motor carriers............._- RA mnatiandabias 
Insurance and surety bonds for pro- | Motor carriers, freight for- | 174, 405... 
tection of public. warders. 
Passes and transportation......_.| Railroads, water carriers, | 101, 201, 330_.... 
motor carriers. 
Practice and procedure, general rules | All parties and practitioners | 1, 2.............- 
of. in proceedings before the 
Commission. 
Protective service contracts: Refrig- | Railroads._...............---. BD dicathwonhaents 
eration, heating, etc. 
Ratemaking, joint carrier... -......- Railroads, water carriers, | 3................ 
motor common carriers, 
freight forwarders. 
; Records: Keeping, preservation, | Railroads, motor carriers, | 110, 203, 325, 450. 
4 and destruction. water carriers, freight for- 
warders. ‘ 
Seema Corporate, bank- | Railroads, motor carriers__...- 58, 50, 175_...... 
F ruptcy. 
Reports of operations, annual, peri- | Railroads, motor carriers, | 120, 122, 200, 205, 
{ odical, accidents and signal fail- water carriers, freight for- 125, 130, 134, 
i ures. warders, and associations, 194, 301, 445, 
é brokers. 446. 
s Safety regulations: Appliances, | Railroads, motor carriers_-_--.- 131, 132, 136, 190, 
| brakes, signal and train control 191, 192, 193, 
i operations, qualifications of 196. 
4 drivers, driving regulations, safety 
of motor equipment, appliances 
and accessories, inspection and 
maintenance. 
Securities: Alteration or issuance....| Railroads, motor carriers, | 55, 56.....-.-.-.. 
water carriers. 
Separation of freight and passenger eo a 
service, revenues and expenses. 
Statistics: Freight commodity, way- |---.-- | aa A SCP gape 123, 124, 133..... 


bill and signal. 

Tariffs: Form, contents, authoriza- 
tion, filing, adoption, posting— 
passenger, express, and freight. 


Railroads, express companies, 
motor common carriers, 
water carriers, freight for- 


141, 143, 145, 147, 
148, 187, 186, 
189, 311, 312, 
420. 


Valuation of carrier property: Cor- 
porate history, land schedules, 
map specifications, equipment 
register, materials and supplies, 
records of additions and hetter- 
ments, inventories. 

Vehicles, motor: Identification, lease 
and interchange of. 
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THE COMMENTS OF THE AMERICAN BAR ASSOCIATION ON THE STATEMENTS SuUB- 
MITTED BY THE ASSOCIATION OF AMERICAN RAILROADS AND THE ASSOCIATION OF 
ICC PRACTITIONERS IN OpposiTION TO House RESOLUTION 462 


The statement of the Association of American Railroads is in error in asserting 
that the recommendation of the ABA for the creation of a new House committee 
is made for the purpose of obtaining what it calls a “special forum for advocacy” 
of the Hoover Commission recommendations as approved by the ABA. 

The need for the proposed new committee exists regardless of the Hoover 
Commission reconrmendations. The ABA’s recommendation of a new House 
committee is entirely independent of them. The need has existed for years 
and will continue to exist after the Congress has acted on the Hoover Commission 
recommendations. It was for this reason that the witnesses felt, as the testimony 
shows, that a special committee constituted solely for the purpose of considering 
the revision of the Administrative Procedure Act could not be sufficient. We 
believe that the need for the type of committee proposed by the ABA in House 
Resolution 462 has been abundantly demonstrated during these hearings, 

Nor do we believe that any committee of this House would lend itself to being 
a “special forum” as the Association of American Railroads apparently fears 
and believes. 

The bulk of the Association of American Railroads’ statement is directed at 
the Hoover Commission recommendations themselves and should be considered 
at a later date, if, and when, those recommendations are taken up by the House. 

The statement of the Association of ICC Practitioners covers in greater detail 
substantially the same ground. Under these circumstances no further com- 
ment is required, other than to point out that the proposed Office of Administrative 
Procedure being established in the Department of Justice is not a sufficient answer 
to the-need- shown by the testimony before this committee. Instead, the House 
should have a focal point of its own and its new Committee on Administrative 
Procedure and Practice would be a counterpart of the Executive Office of 
Administrative Procedure, with jurisdiction over it. 





‘TRANSPORTATION ASSOCIATION OF AMERICA, 
Washington, D, C., June 1, 1956. 
Hon. RicHARD BOLLING, 
Chairman, Special Subcommittee, House Committee on Rules, 
House of Representatives, Washington, D. C. 


My Dear CHAIRMAN BOoLLinG: I understand that your subcommittee has been 
considering House Resolution 462, which would set up a permanent Committee 
of the House on Administrative Procedure and Practice with far-reaching 
authority. 

Our association has an interest in the efficient functioning of the transporta- 
tion regulatory agencies, including the Interstate Commerce Commission, the 
Civil Aeronautics Board and the Federal Maritime Board. It opposes the three 
recommendations (commonly known as Nos. 50, 51, and 52) of the Hoover 
Commission Report on Legal Services and Procedure which seek to transfer to 
the courts certain functions of the ICC and the CAB, and to limit the jurisdic- 
tion of these agencies over hearing examiners. 

It appears that House Resolution 462 could unduly affect the efficiency of the 
transportation regulatory agencies. If the major purpose of setting up the per- 
manent committee is to advance legislation to carry out the three Hoover Com- 
mission recommendations mentioned above, this association would strongly 
oppose the resolution. 

We have no intention of presuming to tell Congress how it should set up its 
organizations, but merely point out the possible dangers to the effective opera- 
tions of the transportation regulatory agencies, with their very special problems 
in the sphere of transportation regulation. 

Sincerely, 
HaroLtp F, HAMMOND, 
Executive Vice President. 





